Buocurcs [paBurenbcTBOM
Poccuiickon denepanun

[Tpoext

®EJEPAJIBHBIN 3AKOH

O BHeceHnn n3MeHeHuii B cratbu 1252 u 1515
qyactu yeTBeproi I'paxkaanckoro koaexkca Poccniickoit @exepauuu

Buectn B uacTth 4erBepTyr ['paxkmanckoro konexkca Poccuiickoit
®enepanun (Cobpanue 3akoHojatenbcTBa Poccuiickoil denepanuu, 2006,
No 52, c1. 5496; 2014, Ne 11, ct. 1100; 2015, Ne 1, c1. 83; 2017, Ne 27, c1. 3944
2019, Ne 29, ct. 3844) cnenyrolye U3BMEHEHNUS

1)ab63an Tpetvii myHkTa 3 cTaTbu 1252 AOMOJHHUTH NPEAJI0KEHHUEM
CIEAYIOUIETO COMIEPIKAHNS .

«B  cnydasx, ycTaHOBJIEHHbIX HactodimmMm Koaekcom, pasmep
KOMIMEHCAIIUU MOKET ObITh CHUKEH CYJIOM.»;

2) ctatbio 1515 10nOMHUTE MYyHKTOM 4! clIey Fomero conepKatms:

«4'. Cyn HA OCHOBAHUM 3asBJIEHHS OTBETUYMKA BIIPABE CHU3UTH pa3Mep
KOMIMEHCAIIUYU, YCTAHOBJIICHHBIA MYHKTOM 4 HACTOSIIECH CTaTbW, €CJIU paHee
no WCKy JApyroro mnpaBooOjajgarefis C HapywuTens ObLla B3bICKaHa
KOMIEHCAlUS 33 HapyILICHWE MCKJIOUYMTEIBHOTO MpaBa HA TOBAPHbIA 3HAK
B JIBYKPAaTHOM pa3Mepe CTOMMOCTH Te€X K€ TOBApPOB, HA KOTOPHIX HE3AKOHHO

pasMCIICHO TOXKACCTBCHHOC NI CXOAHOC 1O CTCIICHHU CMCILICHUA 0003HaUCHMNE.
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[Tpu onpeaeneHnH MOUIeKAIIETo B3BICKAHUIO pa3Mepa KOMIIEHCAIIUH CY T
JOJDKEH YYeCTh BCE 3HAUMMBIC NI Aeia 00CTOATEIBCTBA, BKJIIOUAS XapaKTep
JOTMYIIEHHOTO HAPYIICHHUS U €ro MOCIEACTBHS I MpaBooOIaaaTe s, HaJTudne
U crerneHb a@@UIMPOBAHHOCTH IpaBooOJagareneii, a Takke COOTBETCTBHE
pasMepa KOMIeHCAIMH TPeOOBAHUIO CIIPABEIJIMBOCTH M COPA3MEPHOCTH, B TOM
YHuCie ¢ YUeTOM pasMepa KOMIICHCAIIMH, paHee B3bICKAHHOTO IO MCKY APYTOro
npaBooOJiaarens.

Ecau cygom OyayT yCTaHOBJICHBI HajJWdhe YKa3aHHBIX OOCTOATENIBCTB,
a TaK)Ke OTCYTCTBHE Pa3yMHBIX PKOHOMHUYCCKHX OCHOBAHWUM IMPEIOCTABICHMS
mpaBooOiaaresieM JpyruM JIMIAM COTJacHsd Ha PETUCTPAlMI0 CXOIHBIX
70 CTETICHHU CMEIIICHUS TOBAPHBIX 3HAKOB, KPOME KaK B IEJIAX MCIOJIb30BAHUS
TaKOro MpaBooOJaJaHusl HCKIYUTEbHO Kak crocoba oOoralieHus,
TO HAa OCHOBAHWHW 3asABJICHHMS OTBETYMKA CyJ BIpaBe OTKAa3aTh BO B3BICKAHWUHU

KOMIICHCALINH.».

[IpesuaeHt
Poccuiickon denepanun



HOACHUTEJIBHASA 3AIIMCKA

K npoexTy ¢eaepaabHoro 3akoHa «O BHeceHUN U3MeHeHuii B cTaTbu 1252
u 1515 vacTu yerBeproii I'paxknanckoro koaexkca Poccuiickoii @eaepaumm»

IIpoekt denepanpHoro 3akoHa «O BHECCHHWH HW3MCHCHHMI B crathu 1252
u 1515 uvactu uyerBeprod ['paxkmanckoro kojaekca Poccuiickoit ®Denepanmn
(mamee — 3aKOHOMPOEKT) TMOATOTOBJICH BO WCHOJHEHWE mopydeHus I[lepsoro
3amectutena  llpencenarenss  IlpaBurenbctBa  Poccuiickoii denepaiuu
A.P. benoycosa ot 20 aexadbpsa 2023 r. Ne AB-119-20373 B mensx peanusaiuu
nocranoBjyienuss Koncturymonnoro Cyaa Poccuiickoit ®enepauun ot 14 nekabps
2023 r. Ne 57-11 mo aeny o NMpoBEpKE KOHCTUTYIMOHHOCTH MyHKTa 3 crtarbu 1252
u noanyHkra 2 nyHkra 4 crareu 1515 I'paxmanckoro koaekca Poccuiickoi
®denepanmu (manee coorsercTeHHO — [locranosienue, [’ K P®) B cBa3u ¢ 3anpocom
Cyna no MHTEUIEKTyaIbHBIM ITPaBaM.

[TocranoBneHueM nyHKT 3 ctaThu 1252 u noanyHkT 2 nmyHkTta 4 crarbu 1515
'K PO npuzHaHbl HEe COOTBETCTBYIOIIMMHE cTaThaM 17 (wacts 3), 19 (uactu 1 u 2), 34
(awacte 1), 35, 55 (wacte 3) m 75' Komcruryuum Poccuiickoii ®epnepanun
B TOM MEpE, B KaKOW OHHU B CUCTEME IAEUCTBYIOLIETO MPAaBOBOrO PETrYJIUPOBAHUA,
B TOM YHCJIE BO B3aUMOCBS3H ¢ ApyrumMu nojoxenusmu ['K PO, mpu paccMotpenuun
CyoM TpeOOBaHMS O B3bICKAHUM KOMIICHCAIIMU 32 HAPYILICHHE HCKIIOUUTEIBLHOTO
MpaBa Ha TOBAPHBIA 3HAK B JIBYKPATHOM pa3Mepe CTOMMOCTH TOBAPOB, HA KOTOPHIX
HE3aKOHHO Pa3MEICH TOBApHbIH 3HAK, €CIM paHee IO UCKYy JIpyroro
MpaBooOJIaAaTeNisi ¢ HAPYILIUTENs B CBSI3M C PA3MEIICHHEM HAa TOBApE TOTO XKe
0003HauUeHUA Obljia B3bICKAHA KOMIIEHCALIMS 32 HAPYIIEHUE UCKITIOUMTEILHOTO MPaBa
Ha CXOJHBIA JO CTEMEHW CMEIIEHUS TOBAPHBIA  3HAK, pacCUMTAHHAs
B JIBYKPAaTHOM pa3Mepe CTOMMOCTH Te€X K€ TOBApPOB, HE MO3BOJISAIOT, B TOM YHUCJIE
npu adhPUIMPOBAaHHOCTH TaKUX TpaBooOanareseii, CHU3UTh pa3Mep KOMIICHCAITUN
WJIM OTKA3aTh B €€ B3bICKAHUU.

W3 B3auMocCBsA3aHHBIX MoJIoXkeHUH nyHkTa 3 crarbu 1252 'K PO cnenyer,
YTO B Cclly4asax, npeaycMoTpeHHsix | K PO, npu HapymeHUH HCKITIOUMTETBHOTO MPaBa
JUISl OTACTIbHBIX BUJIOB PE3YJIbTATOB MHTEIIEKTYAJIbHONU NEATCIbHOCTH WA CPEJCTB
WHJVMBUAYyaJU3alMd MNpaBooOJagaTe b BOPABE BMECTO BO3MEIIECHUA YOBITKOB
TpeOOBATh OT HAPYILIUTEIS BHIILJIAThl KOMIICHCALIMU 32 HAPYILICHUE YKA3aHHOTO MPaBa;
KOMITCHCAIHSI TIOJUICKUAT B3BICKAHUIO TIPH JIOKA3aHHOCTH (hpakTa MPABOHAPYIIICHHUS,
pa3Mep KOMITCHCAIMU OMPEAEIACTCAa CyA0M B mpenaenax, yctaHoBjaeHHbX [ K PO, B
3aBUCHUMOCTH OT XapaKTepa HApYIICHWS W HUHBIX OOCTOATEIBCTB J€Jia C YUETOM
TpeOOBAHUH PA3yMHOCTH W CHOPABEIIMBOCTH; €CJIM OJHUM JCHCTBHEM HAPYIICHBI
MpaBa Ha HECKOJIBKO PE3YJIbTATOB HMHTEIUICKTYAJIbHOU ACATENBHOCTH WM CPEICTB
WHJVMBUAYAIU3AlMK, Pa3Mep KOMIICHCALIMU ONPEAENsaeTCS CYAOM 3a KaXIbld
HEMPABOMEPHO MCIMOJb3YEMbIA PE3YJIHTAT WHTEIUICKTYAJIbHON AEATENBHOCTH WU



CPEeACTBO UHAMBUAYanu3auu. [Ipu 3TOM B ciydae, €ciiu nmpaBa Ha COOTBETCTBYIOIIKE
pe3yabTarhl WM CPEACTBA  WHAMBUAYAIM3AlMHU  TNPUHAAJIEKAT  OJAHOMY
mpaBooOiaAaTeNnto, o0 pa3Mep KOMICHCAIMU 33 HApyIIEHWE MPaB HAa HUX C
YUETOM XapaKTepa U MOCJEACTBUNA HAPYIICHUS MOXKET ObITh CHUXKEH CYJOM HUIKE
npeaenos, yctaHoBjeHHbIX ['K P®, HO HE MOXKET COCTABJIATH MEHEE MATHIACCIATH
MPOIIEHTOB CYMMbl MHUHHUMAJbHBIX Pa3MEpPOB BCEX KOMIEHCALMU 3a JOMYICHHbBIC
HapYIICHUS.

Kak ycranoBneno B mnoanyHkte 2 nyHkrta 4 crarbu 1515 T'K PO,
mpaBoo0JiafaTesib TOBAPHOTO 3HAKAa BOpaBe TpeOOBaTh MO CBOEMY BHIOOpY
OT HapYILIUTENA BMECTO BO3MENIECHNS YOBITKOB BHITUIATHl KOMITCHCAIIMH, B TOM YUCIIE
B JIBYKPAaTHOM pa3Mepe CTOMMOCTH TOBAPOB, HA KOTOPBIX HE3AKOHHO Pa3MEIICH
TOBApPHBIN 3HAK.

Bepxosnsiit Cya Poccuiickoii @enepaivy moauepKHyJi, 4TO NpH 3asABJIICHUN
TpeOOBAHUM O B3bICKAHWU KOMIIEHCALIMK MPABO0OIaaTE b BIPABE BHIOPATh OJUH U3
croco0OB pacyeTa CyMMbl KOMIEHCAIlMH, YKA3aHHbIX B MOAMYHKTax 1, 2 u 3 craThu
1301, moanmynkrax 1, 2 m 3 crarbu 1311, moamynkrax 1 u 2 crateum 1406.1,
noanyHkrax 1 u 2 mynkra 4 crateu 1515, moagnynkrax 1 u 2 nynkra 2 crareu 1537
I'K P®, a Takxke 10 BBIHECEHUS CYyJOM PELICHUS U3MEHUTh BHIOPAHHBIM UM Criocod
pacyeTa CyMMbl KOMIICHCAIIMHU, MMOCKOJIBKY MPEAMET U OCHOBAHHUS 3asBJICHHOTO UCKA
HE M3MEHSIOTCS (MyHKTH 59 — 66, 68 mocranosnenus [lnenyma Bepxosrnoro Cyna
Poccuiickoii ®eneparuun ot 23 ampens 2019 r. Ne 10 «O npumeHeHun yactu
yeTBepToii [ 'paxkmanckoro koxaekca Poccwmiickoit ®denepammm»). Cymn mo cBoeH
WHUIIMATUBE HE BIPABE U3MEHAThH COCO0 pacuera cyMMbl KoMIieHcauu. [Ipu 3Tom
HapylICHUE TpPaB Ha KaXKIblil pe3yJibTaT HMHTEIUICKTYAJIbHOW NEATEIbHOCTH WU
CPEACTBO MHAWBUIY ATU3ALIMH SBJIAETCS CAMOCTOSTEIbHBIM OCHOBAHUEM MTPUMEHEHUS
Mep 3allUThl UHTEJJIEKTY AJIbHBIX TTPAB.

OnunoBpemenHo KonctutyuunonnsiM Cynom Poccuiickoit ®enepauun caeinaH
BBIBOJI O HEOOXOJMMOCTH BHECEHHA B JACHCTBYIOIEE MNPABOBOE PETYIUPOBAHUE
W3MEHEHWH, BhITEKaOMMX u3 [locTaHoBIeHM, B 1esIX odecnieueHus OaaHca Mpas
M 3aKOHHBIX MHTEPECOB TMpaBooOnagaresiss W TpeOOBaHUSA COPABEIIMBOCTH
U COPa3MEPHOCTH UMYIIECTBEHHON OTBETCTBEHHOCTH, HAJaracMoi Ha HApYIIUTES.

B unensx peammzanum ykazanus KoncrturynmonHoro Cyna Poccuiickoi
denepaliii 3aKOHOIMPOEKT MpeaycMarpuBaeT nomnoiaHenne cratbu 1515 IT'K PD
HOBBIM MOJMYHKTOM, COTJIACHO KOTOPOMY B OMPEJEICHHBIX 3aKOHOM CJIy4asx Cyay
C YYE€TOM KOHKPETHBIX OOCTOSTENBCTB Ji€da NPEAOCTABJISAETCA MMPABOMOUYUE
M0 CHUKEHUIO KOMIICHCALIMK 32 HAPYILICHUE UCKIIOUMTEILHOTO MPaBa HA TOBAPHbBIN
3HaK, pa3Mep KOTOPOM OMNpEAeNieH WCXOJAd W3 JBYKPaTHOM CTOMMOCTH
KOHTpaaKTHOTO TOBapa, a TaKXKe TMPAaBOMOYHME 10 OTKa3y BO B3BICKAHUH
KOMIIEHCALIUK,  Pa3Mep  KOTOPOM  OMpEeNeieH  aHAJOTHYHbIM  00pas3oM.
[TpenycMOTpeHHBIE B 3aKOHOTIPOEKTE CIIy4Yau, MIPU KOTOPBIX AOMYCKAIOTCS CHUKEHUE
pa3Mepa KOMIIEHCALIMN WA OTKAa3 BO B3bICKAHWM KOMIIEHCAIlMU, 4 TAKXKE YCJIOBUS



peaNm3aIiy CyJ0M YKa3aHHBIX MPABOMOYHKA CHOPMYTUPOBAHBI C YIETOM TPABOBBIX
MO3UIMH, BeIpaXeHHBIX B [locTaHOBNIEHUY.

Takum 00pa3oM, 3aKOHOMPOEKT OO0ECMeUuT COOJIOJICHHE €IUHO00OPa3HOTO
MOAX0/JIa K ONMPEACIICHUIO pa3Mepa KOMICHCAIIMK 32 HAPYIICHUE UCKITIOUUTEIBHOTO
MpaBa Ha TOBAPHBIA 3HAK, PACCUMTAHHOTO HCXOAS W3 JIBYKPAaTHOM CTOMMOCTH
KOHTpahaKTHOTO TOBapa, a Takxke OymeT cmocoOCTBOBaTH oOecmeucHHMIO OajaHca
oxpansieMbix Koncruryumuein Poccutickoi Oenepanmu npas U 3aKOHHBIX HHTEPECOB.

Conepxanuiica B 3aKOHOMMPOEKTE MOJXO0/ K PEHICHUIO BOMPOCA O peaau3alun
[TocraHoBieHUsT HOCUT OOHMI  XapakTep W MOXET ObITh  NPUMEHEH
B OTHOIIEHWHM BCEX CJIy4aeB, KOTJa CyJOM paccMaTpuBaeTcs TpeOOBaHUE
O B3bICKAHMM KOMIMEHCAIlUH 332 HAPYILICHHE MCKJIIOUUTEIBLHOTO MpaBa Ha TOBAPHBIM
3HAK, pa3Mep KOTOPOH onpeiesieH NpaBoo0IaaTeIeM B BUIE IBYKPATHON CTOMMOCTH
KOHTpahaKTHOTO TOBapa.

3aKOHOMPOEKT TAKXKE MPEyCMAaTPUBAET BHECCHUE U3MEHECHHM B ab3al] TpeTui
nyHkta 3 crateu 1252 T'K PO ¢ uenbo AOMOJHEHHS OTCHUIOUYHOW HOPMOIM,
YTO pa3Mep KOMIICHCAIMU MOXET ObITh CHUXKEH CyJOM B yCTaHOBJieHHBbIX [ K P®
Cllyyadx, KoTopas TMpeanojaracT NPUMEHEHHE HOBOTO TMOJNYHKTa CTaThbU
1515 TK PO.

B  3akoHOompoekTe  OTCYTCTBYIOT  TpeOOBaHMWS, KOTOPbI€  CBA3AHbI
C OCYIICCTBJICHUEM TPEMPUHUMATEIIBCKOW U UHOW SKOHOMHYECKON AEATEIBHOCTH
U OIIEHKA COOJIONCHUS KOTOPBIX OCYIIECTBIISIETCA B PaMKax TroOCyAapCTBEHHOIO
KOHTPOJIS (Hamzopa), MYHULIANAIBHOTO KOHTPOJI, MIPUBJICUCHUS
K aIMUHUCTPATUBHON OTBETCTBEHHOCTH, TMPEAOCTABJICHUS JIMIEH3UH W HMHBIX
pa3perieHui, akKKpeANTAINH, OTICHKA COOTBETCTBHS MPOYKITHH, HHBIX (POPM OIICHKH
U OKCTepTu3bl (mamee — oOs3aTebHBIC TPEOOBaHUS), O COOTBETCTBYIOIIEM BHIE
rOCyJapCTBEHHOTO KOHTPOJSA (HAa30pa), BHAC Pa3pCIIUTEILHON ACATEIIBHOCTH W
MPEANnoJiaraeMoi OTBETCTBEHHOCTH 3a HApyLIEHHUE 00513aTe/IbHbIX TPeOOBAHUM WU
MOCJEACTBUAX UX HECOOTIOACHUA.

Peanuzanms  3aKOHOMPOEKTA HE TOBJCYET HETaTUBHBIX  COLMAIBHO-
AKOHOMHUYECKUX, (DMHAHCOBBIX W MHBIX TOCIICICTBHIA, B TOM UYHCJIE Ul CYOBEKTOB
MPEANTPUHUMATENIBCKON U MHOW SKOHOMUYECKOU IEITEIbHOCTH, @ TAK)KE HE TOBJIUACT
Ha JOCTHXKEHHUE 1EJIeH TOCyJapCTBEHHBIX TporpaMm Poccuiickoit denepanmmy.

3aKOHOMPOCKT HE COACPKUT MOJIOKEHUH, MPOTUBOPEUAIMX MMOJOKCHUSAM
JloroBopa o EBpasuiickom skoHOMHYECKOM coro3e oT 29 mas 2014 r., a Takxke
MOJIOKEHUSAM UHBIX MEXTYHAPOIHBIX 10roBopoB Poccuiickoii denepannu.



IHNEPEYEHD

HOPMAaTHUBHBIX NPaBoBbIX aKkTOB IIpe3sunenra Poccuiickoii @enepauumn,
IIpaBurenscrBa Poccuniickoilt @enepauun u peaepaibHbIX OPraHoB
HCMOJHUTEIbHOI BJACTH, MOAJIC/KAIINX MPU3HAHUI) YTPATUBIINMH CHLY,
MPHOCTAHOBJICHUI0, U3MEHEHUI0 WM NPUHSITHIO B CBSI3H € IPUHATHEM
®enepaabHoro 3akoHa «0 BHeceHUH M3MeHeHHid B ctaTtbu 1252 u 1515
qacTtu yeTBepToii ' paxkaanckoro koaekca Poccuiickoii @enepaumin

[Tpunstue denepanpHoro 3akoHa «O BHECEHUU M3MEHEHUH B cTaThu 1252
u 1515 wyactm uyerBeproii I[paxkmanckoro koaekca Poccumiickori deneparuny
HE NoTpeOyeT MPU3HAHKS YTPATUBIIMMHU CUJTY, MPUOCTAHOBJICHUA, U3MECHEHUS WIIH
MPUHATHAA HOPMATHUBHBIX MPaBOBbIX akToOB lIpesmaenta Pocculickoin Oenepanum,
IIpaButenscTBa  Poccmiickoii  ®enmeparum ®w deacpanbHBIX  OPraHOB

UCIIOJTHUTETLHOM BIIACTH.



HEPEYEHD

(denepaabHBIX 3aKOHOB, MO/JIEKAMUX MPU3HAHUIO YTPATHBIIUMH CHLTY,
MPHOCTAHOBJIEHUI0, U3MEHEHUI0 HJIH MPUHSITHIO B CBSI3H € TPUHATHEM
DenepaabHoOro 3akoHa «O BHeceHHH M3MeHeHHI B ctaTbu 1252
u 1515 gyacTu yerBeproii I'paxknanckoro koaexkca Poccuiickoii ®@eaxepamum»

[Tpunstue @enepanbHoro 3akoHa «O BHECEHUM M3MEHECHUH B cTarbu 1252
u 1515 wyactm uyerBeptoii Ipaxkmanckoro koaekca Poccuiickori deaepainymn»
HE MOTPeOyeT MPU3HAHUA YTPATUBIIMMH CHUIIY, TPUOCTAHOBJICHUS, M3MCHECHUS

WJTU TIPUHATHS APYTUX (heaepaTbHBIX 3aKOHOB.



PHNHAHCOBO-95 KOHOMUMNYECKOE OBOCHOBAHUME

K npoexty ¢eaepaabHoro 3akoHa «0O BHeceHUN U3MeHeHuii B cratbu 1252
u 1515 vactu yerBeproii I'paxknanckoro koaexca Poccuiickoii @enepamun»

[Tpunstue denepanbHoro 3akoHa «O BHECEHUM HM3MEHEHMH B cTaThu 1252
u 1515 uvactm yerBeprod I'paxkmaHckoro koxaekca Poccuiickoit ®eneparumn
HE TIOBJICYET JOMOJHUTEIbHBIX PACX0JI0B OIOJKETOB OIOJKETHOW CHUCTEMBbI

Poccuiickon ®enepanmm.



MEPBBIN SAMECTHUTEJIb IIPEACEJATEJIA
INPABUTEJIbBCTBA POCCUUCKOU OEAEPALIUN

MOCKBA
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20 nexabpsa 2023 r.

MunoOpnayku Poccun (B.H.®anbkoBy)
Munskonompaszsutus Poccnn (M. PemieTHukoBy)
Muntoct Pocenn (K. A . UyiiueHko)

[Iponry coBMECTHO ¢ 3aWMHTEPECOBAHHBIMH  (penepanbHBIMA  OpPTraHaAMH
WCTIOJTHUTEIbHON BJIACTH o0ecneunTh WCTOJIHECHUE [TocTanoByeHuA
Koncrutynuonnoro Cyna Poccuiickoit @enepainu ot 14 nexadbpsa 2023 r. Ne 57-11 u
BHECTH B YCTaHOBJICHHOM mnopsake B [IpasurenscTtBo Poccumiickoit deaepanun
COOTBETCTBYIOIIMK POEKT (heaepaIbHOro 3aKOHA.
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Baaaesell: beaoycos AHapell PsMoemy
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NMeHem
Poccuitckon ®epepavnmu

IIOCTAHOBAEHHWUE
KOHCTUTYLIMOHHOIO CYJA POCCUUCKOU ®EJEPALIUU

Mo JAeny O TPOBEPKE KOHCTUTYIIMOHHOCTH MyHKTa 3 crtatbu 1252 u
noAanyHkra 2 nyHkrta 4 crateu 1515 I'paxxnanckoro koaekca Poccutickoit
denepaiyu B ¢BA3M ¢ 3ampocoM Cyaa 1Mo HHTEIIEKTyaIbHbIM MpaBaM

ropona Cankr-IleTepOypr 14 nexabps 2023 rona

Koncruryuunonnsiit Cya Poccuiickoit @enepanuu B coctase IIpeacenarens
B.1.3oppkuna, cyaeit  AJO.bymera, JL.M.Kapkosoit, C.M.Kazaniesna,
C.JI.Kuszea, A.H.Kokotosa, JI.O.KpacaBuukosoii, M.b.JIo6osa, C.I1.MaBpuHa,
H.B.Menpaukosa, B.A.CuBunkoro,

PYKOBOJCTBYSCH cTartbeit 125 (myHkt «06» yactu 4) Koncturynwmm
Poccuiickoit  ®enepanu, MyHKTOM 3! wactu MEPBOM, YACTAMU TPETbEH U
YeTBEPTON CTaThU 3, YacCThIO MepBOM cTarbu 21, craTbsmu 36, 471, 74, 86, 101,
102 u 104 ®enepanbHOro KOHCTUTYIHMOHHOTO 3akoHa «O KOHCTUTYIIMOHHOM
Cyne Poccutickoit @enepainy,

paccMoTpen B 3aceAaHuu 0€3 MPOBEACHUS CIyIIaHUA A0 O MPOBEPKE
KOHCTUTYLIMOHHOCTH MyHKTa 3 cTathu 1252 u noanyHkra 2 nyHkra 4 crarbu 1515
I'K Poccwuiickoit ®enepanmm.

[ToBomom Kk  paccmoTpeHuro  Aena  sBwicsa  3anpoc Cynma 1o
UHTE/UIEKTyaJbHbIM mpaBaM. OCHOBaHMEM K PACCMOTPECHMIO Jejia SBUJIACh

O6H3py>KI/IBH_Ia$IC$I HCONMPCACIICHHOCTE B BOIIPOCC O TOM, COOTBCTCTBYHOT JIH
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Koncturyuuun Poccuiickon Oenepanuu OCIIAPUBAEMBIE 3a4BUTENIEM
3aKOHOTMOJIOKEHHUA.

3acnymaB cooOimieHue cyabu-mokinagunka AJKO.Bymesa, wuccienosas
MPEJCTABICHHBIE JOKYMEHTHI W WHbie Matepuanbl, KoHctutyuumonasli Cya

Poccuiickoit ®enepanuu

YCTAaHOBHUI:

1. ITynkr 3 crareu 1252 I'K Poccuiickoit deaepannu 3aKkperuisieT, 4yTo B
Cyyasx, MOpeAyCMOTPEHHbIX JaHHbIM Kojaekcom AJis  OTAENbHBIX BHJIOB
PE3YAbTATOB MHTEIIJIEKTYAJIbHOW NEATENbHOCTH WIH CPEJICTB MHAMBUIYAIU3ALINHY,
Py HAPYIICHUW MCKIIOUUTENIbHOrO TpaBa MpaBoo0JiafaTelib BIOPABE BMECTO
BO3MEIIEHUSA YOBITKOB TPEOOBaTh OT HAPYILIUTENSA BBIMJIATHI KOMIICHCAIMU 34
HapYIICHUE YKA3aHHOTO TMpaBa; KOMIEHCALMS TOMJCKUT B3bICKAHUIO TMPH
JIOKa3aHHOCTH  (akTa  TPABOHAPYIICHWS;, TPH  ATOM  MPaBOOOIIaaTeb,
oOpaTUBILMICA 3a 3aIIUTONW MpaBa, OCBOOOXKAAETCSA OT JOKA3bIBaHUS pa3Mepa
MPUYMHEHHBIX €My YOBITKOB, pa3Mep KOMIICHCALIMM OMNPEACAeTCs CYJIOM B
npejaenax, yCTaHOBJICHHBIX JaHHbIM KoOJekcoM, B 3aBUCHMMOCTH OT XapakTepa
HApYIICHUS U UHBIX OOCTOATENLCTB J€ja ¢ Y4e€TOM TpeOOBaHHWM Pa3yMHOCTH M
CIPABEJIUBOCTH;, €CJIM OJHUM JCHCTBUEM HApYIIEHbl MpaBa HAa HECKOJIBKO
PE3YAbTATOB MHTEIIJIEKTYAJIbHOW NEATENbHOCTH WIH CPEJICTB MHAMBUIYAIU3ALINHY,
pa3Mep KOMIICHCAIIMU OMpEAENsaeTCd CYJOM 3a KaXKIbld HENpaBOMEPHO
UCIIOIb3YEMbIA  PE3yJbTaT HHTEIUICKTYAJIbHOW JIEATENIbHOCTH WM  CPEACTBO
WHJMBUAYaJM3alluK;, TPU 3TOM B CJydae, €CJIM TpaBa Ha COOTBETCTBYIOIIME
pe3yabTaThl WM  CPEACTBA HMHAMBUIyAIM3AlMM  NPUHALICKAT  OJHOMY
mpaBooOaaaTesto, o0 pa3Mep KOMIEHCAIMA 3a HAPYIICHHWE MpPaB Ha HUX C
YUETOM XapaKTepa U MOCIEICTBUI HAPYIICHUS MOKET ObITh CHHXKEH CYJOM HHXKE
MPEEIIOB, YCTAHOBJIEHHBIX JAaHHbIM KOIEKCOM, HO HE MOKET COCTAaBJISATh MEHEE
MATUACCATH TPOLICHTOB CYMMbl MHUHMMAJbHBIX Pa3MEPOB BCEX KOMIICHCAIMH 3a
JOMYIIEHHbIC HAPYIIEHUS.

Ilyaxkr 4 crarbum 1515 Toro »xe Kojaekca mnpeaycMaTpuBaeT, dUTO

nmpaBoo0iaiaTens BIpaBe TPeOOBATh MO CBOEMY BbIOOPY OT HAPYIUMTENS BMECTO
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BO3MEIIEHUSA YOBITKOB BBIIJIATHI KOMIEHCALIMA, B TOM UYHCIE B JBYKPAaTHOM
pa3Mepe CTOMMOCTH TOBApPOB, Ha KOTOPbIX HE3AKOHHO Pa3MEIIEH TOBAPHbBIA 3HAK
(MOAMYHKT 2).

Kak crnenyer w3 TNpPEACTABICHHBIX W JOMOJHUTEIBHO TMOJYUYEHHbBIX
Koncturyunonnsim Cyaom Poccuiickoit ®dexaepaiin MaTepuaioB, PeELICHUEM
ApOutpaxHoro cyaa ropoaa Mockesl oT 10 gexadpsa 2021 ronma oOmiectBy C
OTPAaHUYEHHOW OTBETCTBEHHOCTHIO «Makcumycy» (nmanee — OO0 «Makcumycy)
OTKA3aHO B YJIOBJIETBOPEHHMHU TPEOOBAHHUSA O B3bICKAHUM KOMIICHCAIIMU 32
HapYIICHUE HUCKIIIOYMTEIRHOTO MpaBa Ha TOBAPHBIM 3HAK B JIBYKPAaTHOM pa3Mepe
CTOMMOCTH TOBApOB, HA KOTOPBIX HE3aKOHHO PA3MEIICH TOBAPHBIA 3HAK, BBUAY
OTCYTCTBHUS ITPaBa HA KCK.

JleBaThIN apOUTPaKHBIM aNeIAIMOHHBINA Cy/ MTOCTAHOBICHUEM OT 23 HIOHS
2022 roga OTMEHWJI YKa3aHHOE pEIICHWE W OTKa3aJl BO  B3bICKAHWUH
COOTBETCTBYIOIECH KommeHcalmu kak OOO «Makcumyc», Tak W KOMIIAHWUH
«®opuanenmm Tpoitaguar Jlumuren», BCTYNHMBIIEH B AEJIO B KAYECTBE HCTLA.
Cymom ObUIO OTMEUEHO, UTO TMPEAMETOM  3aKIIOUCHHOTO  KOMIIaHHUEH
«Dopuanenmn  Tpadiguar  Jlumuren» (uement) u OO0  «Makcumycey
(meccroHapuii) J0TOBOpa IECCHHM  ABIIACTCS YCTYNKAa TOCICTHEMY TIpaBa
(TpeboBaHMs) BO3MEIICHUS YOBITKOB M BBIILJIATHl KOMTICHCAIIMM 3a HAPYIICHUE
OTBETUYMKOM UCKJIFOUMTEJIbHOTO MPaBa Ha TOBAPHBIN 3HAK 32 KOHKPETHBIN MepUo,
MPUTOM YTO ATOT JIOTOBOP HE 3apeructpupoBaH. COOTBETCTBEHHO, MO MHEHUIO
CyJla, UCKITIOUMTENIbHOE MPaBo leaeHTa He Obu1o nepeaano OO0 «Makcumycy B
YCTAHOBJIEHHOM 3aKOHOM TMOPSJKE, a [MOTOMY TpeOOBaHWE O B3bICKAHUU
KOMIICHCAIlMKU HAMPABJICHO HE HA 3allUTy €ro COOCTBEHHOTO MpaBa, a HAa 3aIIUTy
mpaBa IpaBooOjazarens, Toraa Kak caMo OOIIECTBO HE MOXKET ObITh MPHU3HAHO
HAJJIEKAIUM HMCTIIOM TO 3asBJICHHOMY TPEOOBAHMIO BBUJY OTCYTCTBHUS Y HETO
MpaBa, MoJIekKAIIETO 3allUTE.

OOpaiasch K BOMPOCY O BO3MOXKHOCTH B3BICKAHHS KOMIICHCAIIUHA B TIOJIb3Y
koMmnaHuu  «@opuaHesn  Tpaiaunr  Jlumuten»,  apOUTpakHbIH  CyA
aneuIIMUOHHON WMHCTAaHIMKU, B YaCTHOCTH, YyKas3aj, UYTO B JAPYroM Ji€le C

OTBCTUHKA YIKC OblJ1a B3BICKAHA KOMIICHCAMA 3a HAPYHIICHHUC HCKMOYHTCIIBHBIX
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mpaB oOIlleCTBA C OrFPAaHUUYCHHOW OTBETCTBEHHOCThIO «KypopTMmencepBuc»
(manee — OO0 «KypopT™encepsrc») Ha [Ba TOBAapHBIX 3HAKa B JABYKPAaTHOM
pa3Mepe CTOMMOCTH TOM € Npoaykuuu. Kpome Toro, anejuisimAOHHBIA CY1,
COCJIaBIIMCh HA CyAeOHBbIE AaKThl MO JAPYrUM JejdaM W JONOJIHUTEJIBHO
MpEACTaBICHHbIE A0Ka3arenbeTBa, otMeTwi, uro OO0 «KypopT™meacepBuc» u
kommanua «®opuanemm Tpaimuar Jlumuten» sBistores adhOUIAPOBAaHHBIMHA
JUIAMH, TPUTOM UYTO PACOPEACIICHUE MEXKIY TaKUMH JIMIAMU HWJICHTUYHBIX
TOBAPHBIX 3HAKOB, HAPYIICHHUE UCKIIFOUUTEIBHBIX MPAB HA KOTOPBIE MOXKET ObITh
KBATH(PUITUPOBAHO TMPU3HAKOM CXOJHOCTH JIO CTEMECHW CMEMICHWS, TIPU HAJTUYHAH
€IMHCTBA HAMEPECHWUM OTBETUMKA B OTHOLIEHUM OJAHOM K TOW K€ MAPTHH
KOHTpaaKTHOTO TOBapa caMO TO cebe HEe MOXKET PpacleHUBATHCI Kak
BO3HUKHOBEHHE Yy KaXJOr0 W3 YKA3aHHBIX JMI[ TpaBa HAa NPUMEHEHHUE
YCTAHOBJICHHBIX 3aKOHOM MEp OTBETCTBEHHOCTHM 0O€3 ydeTa paHee 3asiBJICHHbBIX
TpeboBaHmi APyrux apuIMpOBaHHBIX JIHIL.

[To MHeHHMIO apOUTpaXHOTO  CyJa  aNeUISIMOHHONW  WHCTAHIIUWY,
noctaHoBiaeHueM Cyna MO MWHTEUICKTyaldbHbIM TIpaBaM 1O WHOMY JieNy
MOATBEPKAAECTCA, uTo 3apeructpupoBanHbie 3a OO0 «KypopTmencepBuc» u
komnanuen «@®opuanennu Tpadauar Jlumuren» TOBapHBIE 3HAKW, IO CYTH,
OXPaHAIOT OJHO WU TO k€ 0003HAYEHHE, a MOTOMY OJHOBPEMEHHOE HApPYIICHHWE
UCKJIFOUMTENBHBIX MPAB HAa HECKOJIBKO TAaKUX TOBAPHBIX 3HAKOB, MPOU3BEACHHE
nu3aiiHa (YMakoOBKH) TPEACTABISET COOOW OJHO HApYIICHHWE, OXBATHIBACMOE
€IMHCTBOM HAMEPEHUN.

[Tpu 5TOM apOUTpaXKHBIN Cya aneJUIAIIMOHHON MHCTAaHLMK yKa3ai, uto OO0
«Kypoptmencepsuc», mMesi TIpaBO KCIOIL30BATh TPH TOBAPHBIX 3HAKA (B TOM
YUCJIE — KaK JIMIECH3WMAT — 3apEeTrUCTPUPOBAHHBINA 3a kommanuei «DopuaHeniu
Tpotinuar Jlumuten»), CXOMHBIX O CTENIEHH CMEMICHUS W TMPEACTABIIAIONINX
co00i1 cepuro, MOTJIO caMO HHHUITMMPOBATh CyAeOHOE pa30HUpaTebCTBO, HO B IEIAX
MaKCUMM3ALMA CYMM B3bICKaHUs 3TOro He ciaenano. [ToBTOpHOE MpeabsABiICHUE
MCKa O B3bICKAHUM KOMIIEHCAIIMU 32 TO € HAPYIIEHHUE HAMPABJICHO HA TIEPECMOTP
CIENaHHBIX M0 YK€ PACCMOTPEHHOMY JIEY Ha OCHOBE MPEJICTABIICHHBIX B 3TO JIEJO

A0Ka3arCJIbCTB BBIBOJOB CYyI4, KOTOpBIﬁ onpcacinil CyMMy KOMIICHCAIIMH,
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COpPa3MEPHYIO AOMYIIEHHOMY HApYIIEHUIO B LeaoM. Kpome Toro, ¢ yuetom paHee
MPUHATOTO CYAEOHOTO aKTa O B3bICKAHMM KOMIICHCALIMM B JBYKPAaTHOM pa3Mepe
CTOMMOCTH TPOAYKIMKM MO TE€M K& TMapTusiM MW o00beMaM JajibHeIiee
MPEABSABICHUE KMCKOBBIX TPEOOBAaHMHA O  B3bICKAHMM  KOMIICHCALlUM  HE
COOTBETCTBYET  OCHOBHBIM  HauajaM  [PaXXJaHCKOTO  3aKOHOJATENIbCTBA,
HAIPaBJICHHOTO Ha OOECICUCHHE BOCCTAHOBJICHWA HAPYIIEHHBIX TMpaB (MyHKT 1
cratbu 1 I'K Poccuiickoit @enepatiyn).

He cornacuBmmch ¢ MOCTAHOBIIEHUEM apOUTPaXKHOT'O Cy/Aa aneUIALMOHHON
uHctanmu, OO0 «Makcumyc» ToAaao KaccaluoHHyo xkano0y B Cya 1o
WHTEJUICKTYaJbHBIM TIPaBaM, KOTOPBIHA ompeneneHreM oT 22 despans 2023 rona
MPUOCTAHOBWJI MPOU3BOJCTBO MO €€ PACCMOTPEHHUIO B CBSA3M C HAMPABICHUEM B
Koncturyuunonnsiit Cya Poccutickoit denepaiyu 3amnpoca B Nopsake crarbu 125
(myHKT «0» yactu 4) Konctutyuuu Poccuiickoit @enepanyu.

Cyn no MHTENJIEKTYaJlbHbIM TIPaBaM MPOCHUT MPOBEPUTh HA COOTBETCTBHUE
cratbaM 1 (wacte 1), 17 (wactp 3), 19 (wacts 1), 45 (uacts 1), 46 (uacts 1), 55
(uactp 3) m 75! Koucrurymmu Poccmiickoit deaepatuy myHKT 3 crathu 1252 1
nyHKT 4 ((akTrdeckn — MOANyHKT 2 3Toro myHkTa) ctathi 1515 'K Poccwmiickoii
denepanuu B TOM Mepe, B KaKOH OHM MO3BOJISIOT HEOJHOKPATHO B3bICKUBAThH C
HapyLIUTeNnd KOMIIEHCAUMIO 332 HAapyLIEeHWE WCKIIOYMTENBHOTO TIpaBa B
JBYKPaTHOM pa3Mepe CTOMMOCTH TOBapa MO MCKaM pa3HbIX MpaBooOsagaresei,
KOTOPBIM MPUHAJJIEKAT MPAaBa HA CXOJHbBIE JO CTENEHU CMEUICHUS TOBAPHbBIC
3HAKH, MMPUTOM YTO TPaBooOIamaTe I MOTyT ObITh adPUIUPOBAHHBIMY JTUIIAMH.
Kak oTrmeuaer 3asBUTEb, OTCYTCTBUE HOPM, MO3BOJISIFOIIMX CYAy NIPU YKa3aHHBIX
00CTOATENbCTBAX PA3PEIINTh CHOP MW ONPEICIUTh pa3Mep KOMIICHCALWH,
coOmoaas 0anaHC MHTEPECOB BCEX YYACTHUKOB O0OpOTa € YYETOM MPUHLIKIA
COPa3MEPHOCTH OTBETCTBEHHOCTH MOCIAEACTBUAM JE€AHHS, CO3AAECT CHUTYaLMIO
MTPaBOBOM HEONPEAEIEHHOCTH W I YYACTHUKOB I'PaKAAHCKOro o00OpoTa, M Ui
MPABOIIPUMEHUTETIEN.

Takum oOpazom, ¢ ydetrom npeanucanuii crated 3, 74, 101 u 102
denepanbHOr0  KOHCTUTYIMOHHOTO 3akoHa «O KoxctutyunonHom Cyze

Poccuiickoit ®eaepaumuny nyHKT 3 ctaTthd 1252 w noamyHKT 2 myHkTa 4 cratbu
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1515 T'K Poccuiickoit deaepanvii BHICTYNAIOT MPEAMETOM PACCMOTPEHHS IO
HACTOSAIEMY JEJy B TOWM MEpe, B KAKOM HA WX OCHOBAHUH B CHCTEME
JEUCTBYIOIIETO MPAaBOBOTO PEryJIMPOBAHUS PA3PEIIACTCA BOMPOC O B3BICKAHUU
KOMIICHCALlMM 32 HApPYIICHWE MCKIIOYWUTEIIBHOTO MpaBa HAa TOBAPHBIM 3HAK B
JBYKPaTHOM pa3Mepe CTOMMOCTH TOBAPOB, HA KOTOPBIX HE3aKOHHO Pa3MEIICH
TOBAPHBIN 3HAK, €CJIM pPaHee MO MCKY APYroro mpaBooOjafaTes ¢ HApYyLIUTENsA B
CBA3M C pa3MEIICHHEM Ha TOBape TOro ke 0003HAueHusA OblIa B3bICKAHA
KOMIICHCAMA 33 HAPYLICHWE MCKJIIOYHUTEIIBHOTO MPABa HA CXOJHBIA OO CTEICHU
CMEIIIEHUA TOBAPHBIN 3HAK, PACCYMTAHHAS B JIBYKPATHOM Pa3Mepe CTOMMOCTH TEX
)K€ TOBApOB, B TOM 4YHUCJE B Cliydae, Korja mnpaBooOJiafaresu SBJIAIOTCA
adGuIMpOBaHHBIMH JIMIIAMH.

2. Koncrurymuss Poccuiickoit ®denepanmm, rapaHTUpylomas CcBoOOAY
JIATEPATYPHOTO, XYyHA0KECTBEHHOI'0, HAYYHOrO, TEXHUYECKOTO W JPYrUX BUIOB
TBOPUYECTBA, a TAKXKE OXPaHy MHTEIUICKTYaIbHONH COOCTBEHHOCTH 3aKOHOM (CTaThs
44, gacTth 1), 3aKpemigeT MpaBO KaXKIOTO HAa CBOOOMHOE HMCIOJB30BAHHE CBOMX
CIIOCOOHOCTEH M UMYIIIECTBA JJI MPEANPUHUMATENIBCKON U MHOM HE 3anpeilieHHOM
3aKOHOM SKOHOMHYECKOH AesTenbHOCTH (cTaThd 34, 9acTh 1), KOTOpoe Hapsady ¢
JPYrUMU MpaBaMH M CBOOOJAMU UEJIOBEKA W TPAKJAHUHA TMPU3HACTCA H
rapaHtupyerca B Poccuu corjlacHO OOILIENPU3HAHHBIM TMPHUHIIMIAM W HOpMam
MEXIyHApPOJHOTO TpaBa W B CcooTBeTCTBMHM ¢ KoHcTtutynumeit Poccuiickoi
®eneparmu (ctarba 17, wacts 1).

[lo cmeicny ctareii 8, 17 (wacte 3), 34 (vacts 2), 35 (wactu 1 u 2) u 55
(uacte 3) Koncturymuu Poccmiickoit ®denepanmm mpaBa U cBOOOIB B cdepe
NPEANPUHAMATENIBCKOM W HWHOM HE 3allpelleHHOW 3aKOHOM 3KOHOMHUYECKOU
JEATEIILHOCTH HE JTOKHBI OCYIIECTBIIATHCA C HAPYLIEHHUEM TIPaB U CBOOO JAPYrUX
JULL W CTaBUTh TOA Yrpo3y KOHCTUTYLMOHHO 3allUIIAEMbI€ LEHHOCTH.
Koncturyumnonnsiit Cyn Poccuiickoit @enepaiiii HEOJHOKPATHO YKa3bIBAJI, UTO B
CWly TPUHLMWNA COPAaBEAJIMBOCTH, MPOSBIAIOIIETOCA, B  YAaCTHOCTH, B
HeoOXxoaumMocT obecrieueHus OajaHca MpaB U O0A3AHHOCTEH BCEX YUYACTHUKOB
PHIHOUHOTO B3aUMOJACHUCTBUA, CBOOOJA, MpPU3HABAEMas 3a XO3SHUCTBYIOIIUMH

CyOBbEKTaMH, M TapaHTUpyeMas WM 3alldTa JAO/DKHBI OBbITh YPaBHOBCIIICHBI
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oOparieHHbIM K HHM TpeOOBaHWEM OTBETCTBEHHOTO OTHOIICHUS K TpaBaM W
cBO0OMAM TE€X, KOro 3aTparuBacT WX XO3SHUCTBEHHAA MACATENBHOCTh. OTO
COIJIaCyeTCsd U C MOJIOKEHUEM CTAThU 75! Koncturynmu Poccuiickon @enepammu
0 HEOOXOAMMOCTH 00echeurBaTh COAIAHCUPOBAHHOCTh MpPaB U OOA3aHHOCTEH
rpaxkaanuHa (noctanoiaeHus ot 18 wmroms 2008 roma Ne 10-I1, ot 13 derpans
2018 roma Ne 8-I1, ot 7 deBpans 2023 roma Ne 6-I1).

[IpumenuTenbHO K = WHTCIUICKTYaJbHBIM  TIpaBaM  TPHUBEICHHbBIC
KOHCTHUTYIIMOHHBIE TIOJIOKECHUS, TOMUMO TIPOYETO, YCTAHABIMBAIOT B 00A3aHHOCTh
npaBoodnanareas coOnaaTh OOIIENPaBOBbIC MPUHLMMBL peau3allid MpaB H
cBO0OJ, B YAaCTHOCTHM TpeOOBaHUS O JOOPOCOBECTHOM TMOBEACHUM MPHU HX
OCYILIECTBJICHUM U O HEAOMYCTUMOCTH 3JI0ynoTpedseHuss umu. [lpu 3Tom, Kak u
MPaBO COOCTBEHHOCTH, WHTE/UICKTYaJbHbIE MpaBa MOJJICKAT 3AIIUTE UCXOAS U3
o01ero 6yiara ¥ HEOOXOAUMOCTH TOAACPKAHHUS KOHKYPEHTHOM 3KOHOMUYECKOM
Cpenbl, B TOM YHCIIC B IEIAX YTBEPXKACHUS M 3amuThl B Poccuiickoit deneparum
KOHCTUTYIIMOHHO 3HAYMUMBIX TIEHHOCTEH.

3. llonoxenuamu I'paxaanckoro koxaekca Poccuiickoit ®denepanuu
MPEIYCMOTPEHO, YTO WHAWBUIyaIA3allisl TOBAPOB OPHIAWYECKUX JIAIl WIIH
WHIUBUY ATHHBIX MPEANPUHUMATENICH B TPAXKIAHCKOM 000pOoTe 0OecTieunBacTCs,
B YACTHOCTH, IMyTeM NPHU3HAHWA HMCKIIOYUTEIIHFHOTO TMpaBa HA TOBAPHBIM 3HAK;
UCKITIOUMTEIHFHOE TIPABO HA TOBAPHBIM 3HAK SBJISIETCS MMYIICCTBECHHBIM ITPABOM,
KOTOPO€ TIPU3HAETCA M OXPAHAETCA MPH YCIOBUM €ro TOCYJIApCTBEHHOM
peructpaiii B ['OCy/IapCTBEHHOM PEECTPE TOBAPHBIX 3HAKOB M 3HAKOB
obcnyxkuBaans Poccutickoit ®eneparuu (I ocyapcTBEHHBIH peecTp TOBAPHBIX
3HAKOB), JIMIly, HAa WMS KOTOPOTO 3apETUCTPUPOBAH TOBAPHBIM  3HAK
(mpaBoOOIAATEN0), MPUHAUICKAT HNCKITIOUATEIFHOE TPABO HCIOJB30BAHUS
TOBApPHOTO 3HAKA JIOOBIM HE MPOTHBOPEUAITNM 3aKOHY crocobom (ctarhs 1226;
nyHkT 1 ctateu 1232; mynkT 1 crarem 1477; cratesa 1480; mynkr 1 crateu 1484).
NHble numa He  MOTYT  HUCHOIB30BaTh  COOTBETCTBYIOIIEE  CPEACTBO
WHJMBHUAyanu3aluu 0e3 corjacus npaBooOnafaTeNs, MPUTOM UTO TaKoOe
WCIIOJIb30BAHUE  SABJIACTCA  HE3aKOHHBIM W BJIEYET  OTBETCTBEHHOCT,

YCTaHOBJICHHYIO 3TUM Koaekcom, ApyruMu 3aKOHAMH, 32 UCKIIIOUEHHUEM CITy4yacs,
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KOTJila WCIOJIb30BAHUE CPEJICTBA WHAWBUIYAIM3ALUMKA JIMLIIAMU HWHBIMH, YEM
npaBooOamarens, 0e3 ero corjacus gomyckaercs maHnHeiM Koaexcom (myHKT 1
crater 1229 'K Poccwuiickoit deneparum).

Kak cnenyer u3 mynkra 3 cratbu 1484 Toro xe Koaekca, HUKTO HE BIIpaBe
UCIOIb30BaTh 0€3 paspellieHus MpaBooOJagaTeNsl CXOAHBIE C €ro TOBAPHBIM
3HAKOM O0O03HAYEHHS B OTHOIICHWW TOBAPOB, MJi1 MHAUBUIYAIM3ALHUA KOTOPHIX
TOBAPHBIN 3HAK 3apPETUCTPUPOBAH, UM OJHOPOIHBIX TOBAPOB, €CIIM B PE3yJbTaTe
TAKOT0 MCMOJIb30BAHUSA BO3HUKHET BEPOSTHOCTh cMellieHus. [Ipu 3Tom cornacHo
crarse 14° ®enepanpbHoro 3akoHa ot 26 utons 2006 roga Ne 135-®3 «O zamure
KOHKYPEHLUUW COBEPIICHUE XO3AUCTBYIOIIUM CyOBEKTOM JICUCTBA A
(Obe3neiicTBUs),  CMOCOOHBIX  BBI3BAaTh  CMEIIEHWE C  JICATCIBHOCTBIO
XO3AUCTBYIOIIETO CYOBEKTAa-KOHKYPEHTAa JMOO ¢ TOBapaMu WM YCIyramu,
BBOJIUMBIMU XO3SIHCTBYIOIIUM CYOBEKTOM-KOHKYPEHTOM B TPAXKIAHCKHI 000pPOT
Ha Tepputopun Poccuiickoin @®enepanuu, B TOM  YHCIE  HE3aKOHHOE
UCIOIb30BaHUE O0O03HAYEHHUS, CXOJHOTO C TOBAPHBIM 3HAKOM JI0 CTEICHH
CMEITIEHUS, MOKET OBITh KBATM(PUITMPOBAHO KaK HETOOPOCOBECTHAS KOHKYPEHITHS.

[Tonoxenus yactu 2 ctatbu 14.33 KoAlIl Poccuiickoii Denepaunu OTHOCAT
HEJIOOPOCOBECTHYIO KOHKYPEHIINIO, BRIPA3UBIIYIOCSA BO BBEJICHUHM B 00OPOT TOBapa
C HE3aKOHHBIM MCIOJIb30BAHUEM PE3YJIbTATOB UHTEIJIEKTYJIbHOU ACATEIbHOCTH U
MPUPABHEHHBIX K HUM CPEJICTB MHIMBUAYAJIM3AIMU OPUINYECKOTO JIUIIA, CPEJICTB
WHJIMBUAYaJU3alluK MPOAYKIUHU, PA0dOT, YCIYT, K aIMUHUCTPATUBHO HAKa3yEeMbIM
JNESAHHUSAM, IPUTOM YTO HE3aKOHHOE MCMOJIb30BAHME UY>KOT0 TOBAPHOTO 3HAKA WJIH
CXOJIHBIX C HUM O00O3HAYEHUH )i OJHOPOJHBIX TOBAPOB MOXET OTBEUATh H
MPU3HAKAM COCTABOB MPECTYIUICHUH, NpeaycMoTpeHHbix cTtatbet 180 VK
Poccwuiickoit ®enepanmm.

B cnyuasx ke, korma AEHCTBUS caMOro mnpaBooOiafaTeNsi, CBA3AHHBIE C
MPEOCTABICHUEM MPABOBOM OXPaHbl TOBAPHOMY 3HAKY WJIM CXOJAHOMY C HUM JI0
CTENEHU CMEIIECHUS IPYyroMy TOBAPHOMY 3HAKy, MPU3HAHbI B YCTAHOBJIECHHOM
MOPSAJIKE 370yNOTPpeOICHHEM TMPaBOM JIMOO HEeA0OPOCOBECTHON KOHKYPEHIIMCH,
MPEJOCTABIICHUE MPABOBOM OXPaHbl TOBAPHOMY 3HAKY MOKET OBITh OCIOPEHO C

MPU3HAHUEM €r0 HEACUCTBUTEIIBHBIM W OTMEHOW PEIIEHUS O PErUCTpaluu
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ToBapHOTO 3Haka (moamyHktr 6 myHkrta 2 crateu 1512 T'K  Poccwmiickoit
denepanmn).

Tem He MeHee, XOTA MO 00IIeMy MpaBWIy B CUly MoAnyHKTa | myHkra 6
crateu 1483 I'K Poccuiickoii denepaiiii He MOTYT ObITh 3apETUCTPUPOBAHBLI B
KQueCTBE TOBAPHBIX 3HAKOB OOO3HAYEHUS, TOXKIESCTBEHHBIE WJIW CXOAHBIE 0
CTENEHU CMEIIEHUA C TOBAPHBIMU 3HAKAMHU JIPYTUX JIWL, 3a4BJICHHBIMH Ha
PETUCTPALMIO B OTHOIICHUH OJHOPOJHBIX TOBAPOB U MUMEIOIIMMU 00Jiee paHHUH
MPUOPUTET, abd3al] NAThIM MyHKTAa 6 HAa3BAHHOW CTAThU JIOMYCKAET PETUCTPALMIO B
KQueCTBE TOBAPHOTO 3HAKA B OTHOIICHWUW OJHOPOJHBIX TOBAPOB OOO3HAUCHMS,
CXOJTHOTO /IO CTENEHUW CMEUICHUS ¢ KaKUM-JIU00 W3 TOBApPHBIX 3HAKOB, MPH
OMPEICIICHHBIX YCJIOBUSAX, K KOTOPbIM OTHOCHUTCS W COIJIaCHE MpaBooOJianaresis
TaK Ha3bIBAEMOTO «CTApPIIEro» TOBAPHOro 3Haka. OJIHAKO, KaK CIEAYyET U3 ATOM ke
HOPMBbI, JAX€ MPU HAJIWMYMKM YKA3aHHOTO COTJIAaCHUsS B PETMCTPALMHU JOJKHO ObITh
OTKa3aHO, €CJIM €€ PE3yJbTaTOM MOXKET CTaTh BBEACHUE TNOTPEOUTENA B
3205y KJICHHE.

3.1. Koncrurymmmonnsiii Cyn Poccmiickoit deneparuu otmeuan crienuuxy
00bEKTOB MHTEJUICKTYaJIbHON COOCTBEHHOCTH, B CUJTy KOTOPOW OJIHUM JEHCTBUEM
MOTYT ObITh HAPYIIEHbl WCKJIIOUYUTEIBHBIE TMPaBa HA HECKOJIBKO PE3YyJIbTaTOB
UHTEJUIEKTYaJIbHONH AEATEIbHOCTA WJIM CPEJICTB WHAMBUAyaM3aluu. Takoe
HApYIICHUE MOXKET, HAMPUMEP, 3aKITF0YATHCS B BRIPAKEHUH HECKOJIBKUX OOBEKTOB
WHTEJUIEKTYaJIbHONH  COOCTBEHHOCTM B OJIHOM  MaTEpPUAIbHOM  HOCHUTEIIE
(Onpenenenne ot 18 wmions 2020 roma Ne 1345-O). U3 storo wmcxomut w
MPaBONPUMEHUATEIbHAA  TpakThka (mMyHKT 68 mocranoBiaenus [lnenyma
Bepxosnoro Cyna Poccutickoit ®eneparuu ot 23 ampensa 2019 roma Ne 10 «O
MPUMEHEHUH  4acTu  4YeTBepror  ['paxkmanckoro  komekca  Pocculickoi
denepanuny).

[TonoOHas cuTyanusa MOMKET CIOXKUTHCA U MNPUMEHUTEIBHO K HAPYIICHHUIO
UCKJIFOUMTENBHBIX TpPaB HA TOBApHbIE 3HAKU, €CJIM Pa3MEIICHHOE Ha
KOHTpa)aKTHOM TOBape OOO3HAUYCHHWE CXOAHO JIO CTEMEHW CMEIICHUS
OJIHOBPEMEHHO C HECKOJIbKUMH TOBAPHBIMH 3HAKAMU, UCKITIOUUTENIbHBIC MPaBa Ha

KOTOpbI€ MPHUHAIEKAT PA3HBIM NPABOOOIAIATENAM.
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Ilpaktuka mnpuMeHeHus abz3ama nsatoro mnyHkrta 6 crtaten 1483 TK
Poccumiickoit  ®deaepanuu, IOMYCKAKOMIEr0 BO3HUKHOBEHHE HSTOM CHTYallWH,
dopMupoBanach Ha OCHOBE aKTOB, PETJIAMCHTHUPYIOMIMX aJMHUHUCTPATHBHBIC
OpoLeAYpPbl W TPEAMNOJAraKoIINX, YTO BEPOSATHOCTh CMEUICHUS 3asBJICHHOTO
0003HaUYE€HUsI W MPOTUBOIOCTABJICHHOTO TOBAPHOTO 3HAKA CYIIECTBEHHO
BO3pPACTAacT, B YACTHOCTH, B CJydae, €CJIM CpaBHUBaeMble OOO3HAUCHHUE U
TOBApHBINA 3HAK UMEIOT CTEMECHb CXOJCTBA, MPUOTUKEHHYIO K TOKASCTBY (TIYHKT 5
PexoMenganmii o mpuMEHEHUIO TTON0KEeHHM [ paxk anckoro koaekca Poccuiickoin
denepanum, KacarolUXcs COrjiacus mpaBoo0agaTeNs Ha PErUCTPALMIO CXOJHOTO
TOBAapHOTO 3HaKa (yTBepxAcHB mpukazom Pocmatenta ot 30 aexabps 2009 roxaa
No 190; yrpaTunm cuny B CBsI3M ¢ M3aHueM npukaza Pocnatenrta ot 24 urons 2018
roga Ne 128); PykoBoAaCTBO MO OCYITIECTBICHUIO aAMUHUCTPATUBHBIX MPOTEAYP H
JICUCTBAM B paMKax TPEAOCTABJICHUSA  TOCYJAPCTBEHHOW  YCIYTH IO
rOCYJApCTBEHHOW PpErucTpallii TOBAPHOTO 3HAKa, 3HAKa OOCIyXKUBAaHHUS,
KOJUIEKTUBHOTO 3HAaKa W BbIJAY€ CBUACTEIBCTB HA TOBAPHBIA 3HAK, 3HAK
o0CTy’KMBaHUSA, KOJUICKTUBHBIN 3HAK, WX MyOMWKaTOB (YTBEPXKACHO TPHKA30M
Pocnarenta ot 24 wuronsa 2018 roma Ne 128, OTMEHEHHBIM PaCHOPSAKEHUEM
[TpasutenscTBa Poccuiickoit denepanmu ot 18 mexabps 2019 roma Ne 3081-p);
PykoBOACTBO MO OCYIIECTBJICHUIO TEX XK€ AJMUHUCTPATUBHBIX MOPOUEIYP U
JNEUCTBUM,  YTBEpXKICHHOEC  mpukazoM  DeaepajibHOTO  TOCYJAPCTBEHHOTO
OIOJUKETHOTO  yupexkaeHusa  «DenepaibHbli  MHCTHUTYT  MPOMBIILUICHHOM
cooctBeHHocTuy (OUIIC) ot 20 suBapsa 2020 roma Ne 12).

VYka3zaHHbIA TOAXOJ Hamlea oOTpakeHWe W B npaktuke I[lamater 1o
MaTEHTHBIM CropaM (3akiTioueHus kKosuterun ot 15 mons 2023 roxa (mpuiioxeHue
K pemieHnto Pocarenta ot 24 mrons 2023 roxa no 3asske Ne 2021752280/33), ot
16 aBrycra 2023 roga (mpmmoxenue k pemennto Pocrmarenra ot 7 centsaops 2023
roja 1o 3asske Ne 2021773547) u ap.). [lpumepsl Takoro MOHUMAHHMS TIPABOBOTO
pEeryaupoBaHus MPEACTaBIeHbI U B cyAaeOHoMl mnpaktuke. Tak, Cyn mo
WHTEJUIEKTYaJIbHBIM MPAaBaM UCXOAUT U3 TOTO, YTO MPaBUiIO MyHKTa 6 ctathu 1483
I'K Poccuiickoit ®enepaliii 0 BO3MOXHOCTH PErUCTpalid OOO3HAUCHUS B

Ka4CCTBC TOBAPHOIo0 3HAKA IIpH HAaJIW4YKWKH  COIJIaCHhd  IIPAaBOO 6naJ:[aTen>1
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MPOTUBOMOCTABIEHHOIO TOBAPHOTO 3HAKA HE MOJUICKHUT MPUMEHECHUIO B Clydae
TOXJACCTBEHHOCTH TOBAPHBIX 3HAKOB, MOCKOJBKY COOTBETCTBYIOIIAS BO3MOXHOCTh
MPEAYCMOTPEHA 3aKOHOJATEIBCTBOM TOJBKO i1 OOO3HAUEHWM, CXOIHBIX [0
crenenu cmetnenus (pemenne ot 20 anperns 2016 roga mo aemy Ne CUT1-31/2016).

Bomnpoc ke 0 TOM, AOCTUralOT Jii OOO3HAYEHUWE M TOBAPHBIA 3HAK, HE
Oyaydud TOXKIECTBCHHBIMM, CTENICHW CMEIICHUS, Ppa3peniaeTca ¢ ydeToM
pazbsicHenuii Ilnenyma BepxoBHoro Cyna Poccuiickoit deaepanmu, corjiacHo
KOTOPHIM IS yCTAHOBJICHUS (pakTa HApyMIEHWs MOCTATOYHO OMACHOCTH, a HE
PEabHOTO CMEIICHUS TOBAPHOTO 3HAKa U CHOPHOro O0O3HAYEHUS OOBIYHBIMHU
MOTPEOUTENISIMU COOTBETCTBYIOIIMX TOBAPOB, MPU 3TOM CMEIICHUE BO3MOXKHO,
€CJIM B LIEJIOM, HECMOTPS HA OTHACJbHbIE OTJIWYMSA, CIOPHOE 0003HAUCHUE MOMKET
BOCIIPUHUMATHCS YKAQ3aHHBIMU JIUIIAMH B KAQUYECTBE COOTBETCTBYIOIIETO TOBAPHOTO
3HaKa WM €CJIA MOTPEOUTENIb MOKET MoJiarath, 4YTo 00O3HAYEHUE UCIIOJIb3YETCA
TEM JK€ JIUIOM WIH JIMI[AMHU, CBSA3AHHBIMU C JIMLIOM, KOTOPOMY MPHUHAJIEKHUT
TOBApPHBIA 3HAK, CMCIHUAJbHBIX 3HAHWHA [J1 YCTAHOBJIEHUA CTENEHU CXOJICTBA
0003HaUEHUH U OJTHOPOJTHOCTH TOBAPOB HE Tpedyercs (MyHKT 162 moCTaHOBIECHUS
«O mpuMeHeHMM YacTH 4YeTBepTol ['paxkaanckoro kojekca Poccuiickoit
®enepanmn»). Kpome Ttoro, panee Bepxomuwiii Cynm Poccuiickoit denepanmmn
ormeuasn B nyHkre 37 OO030pa cyneOHOW MPaKTUKK MO JejiaM, CBSI3aHHBIM C
paspereHneM CIOpPOB O  3allUTe HWHTEIUICKTYaJbHBIX TpaB  (YTBEPKIACH
IIpesuguymom BepxosHoro Cyaa Poccuiickort ®eaepanmm 23 centsadpa 2015
roJia), 4To TIPH BBHIABJIICHUH CXOJICTBA JI0 CTETIEHW CMEIICHUS YUHUTHIBACTCS O0IIee
BIICUATIICHUE, KOTOPOE MPOU3BOAAT OOO3HAUEHHE W TOBAPHBIM 3HAK (BKIIIOUAS
HEOXPaAHSAEMBIE JIIEMEHTHI) B TIEJIOM Ha CPEAHETO MOTPEOUTENS COOTBETCTBYIOIINX
TOBAPOB WJIU YCJIYT.

Taxke B cyneOHOW mTpakTHKe CGHOPMHUPOBAICT TOAXOM, TO CMBICTY
KOTOPOTO HUCIIOJIHEHUE CJOBECHBIX AJIEMEHTOB 3arjlaBHbIMU JMOO MPOMHUCHBIMH
OykBamMu (KaK 5TO WMEJI0 MECTO B OTHOIICHWH HECKOJIBKAX TOBAPHBIX 3HAKOB,
puBEACHHBIX B 3ampoce Cyna 1Mo MHTEIIEKTYATbHBIM MTPaBaM ) HE BIUSET B TIEJIOM
Ha BOCIPHUATHE TOTPEOWTENIeM ASTHX SIIEMEHTOB (TmocTaHoBjeHue [Ipesmamyma

Briciiero Apourpaxuoro Cyna Poccuiickoit @enepanuu ot 17 anpens 2012 roaa
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Ne 16577/11, mocranosnennsi npesuanyma Cyna 1o WHTEIUICKTYaJbHBIM TPaBaM
ot 9 despans 2018 roma mo memy Ne CUII-362/2017, ot 4 wronsa 2020 roma mo
nemy Ne CUII-186/2019) m mosToMy OHM MOTYT OBITh TPHU3HAHBI IOPHIAYECKH
TOXJAECTBEHHBIMHU.

3.2. B cuny mnpaBoBOM MO3WIMH, BBIPAXKEHHONM UM  HEOJHOKPATHO
noareepxkacHHON KonctutyumonnsiM  Cynom  Poccuiickoit  ®denepauuu B
OTHOIIEHUH TOCYJAPCTBEHHOW PETrHMCTPALMK MPaB HA HEJBHXKMMOE UMYIIECTBO H
MPUMEHUMONW K WCKJIFOYMTEIBLHOMY IMPABY HA TOBAPHbBIA 3HAK, rOCYyAapCTBEHHAs
perucTpaIsl TMpaBa CHOCOOCTBYET TMPABOBOW OMPEACICHHOCTH B  cdepe
IrPaKJIAHCKOTO  000pOTa, TMO3BOJIAIOIICH  yYacTHUKAM  COOTBETCTBYIOIIMX
MPAaBOOTHOILICHUM B Pa3yMHBIX TMpeaesax NPEeABUIAETh TMOCAEACTBUS CBOETO
MOBEACHUS ¥ OBITh YBEPEHHBIMH B HEHW3MEHHOCTH CBOETO OQHUIIMAIBHO
MPU3HAHHOTO CTaTyca, MPUOOPETEHHBIX MpaB M O0S3aHHOCTEH, W KaK TaKoBasd
OTBEUACT CBOEMY KOHCTHUTYIIMOHHOMY TPEAHA3HAYCHUIO (ITOCTAHOBJICHHS OT 26
mas 2011 roma Ne 10-I1, ot 10 HOs6pst 2016 Toma Ne 23-I1 m T.1.). Kpome Toro, u3
IToctanosnenns Koncturynmonnoro Cyna Poccuiickoii ®@enepaiiuyd oT 3 WO
2018 rona Ne 28-I1 cnienyer, 4To rocyAapCTBEHHAS PETUCTPALIAS TOBAPHBIX 3HAKOB
obecnieunBaeT NyOJWYHOCTh MW JOCTOBEPHOCTh CBEACHUHM, BHOCHUMBIX B
['ocynapcTBeHHBIM peecTp TOBAapHBIX 3HAKOB, T.€. MO3BOJSET TMOJIAaraTthbCs Ha
3aKOHHOCTb TMPEAOCTABJCHUS MPABOBOM OXpaHbl MPOIICAIINM TOCYJAPCTBEHHYIO
PETUCTPALMIO TOBAPHBIM 3HAKAM, CXOJHBIM A0 CTENEHU CMEUICHUSA, PAaBHO KaK U
BO3HUKHOBEHHUA HUCKJIFOUUTEIBHBIX MPAB HA HUX. JTOMY CHOCOOCTBYET, MOMHMO
MPOYEero, MPEALISCTBYIONIAs YKa3aHHOW perucTpaiuu u nposoaumas PocnateHTom
AKCTIEPTH3a 3asfBKA HA TOBAPHBIA 3HAK, KOTOpas BKIIOUACT Kak (HOpMalbHYIO
AKCOEPTHU3Y TAKOW 3asIBKU C MPOBEPKOM HAIMUUA HEOOXOJUMBIX JOKYMEHTOB, TaK
U DOKCIepTu3y OO003HAUCHMS, 3asABJICHHOTO B KAueCTBE TOBAPHOTO 3HAKa,
MPEANOJAarallyl0 B TOM UYHUCIAE MPOBEPKY COOTBETCTBUS HCCIICAYEMOTO
o0o3HaueHus TpeOoBaHuAM myHkTa 6 ctatbm 1483 I'K Poccuiickoit denepanumn
(myukr 1 cratbu 1497, crates 1498, mynkr 1 craren 1499 nannoro Komekca).

C yueroM WU3J0KEHHOTO HAJIMUME B YKA3aHHOM pEECTPE HECKOJIbKHUX

TOBAPHBIX 3HAKOB, CXOAHBbIX a0 CTCIICHHU CMCIICHHUA u IIPpUTOM
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3apErUCTPUPOBAHHBIX 32 Pa3HBIMU NPaBOOOJIANATEASAMHU C COTJIAacUd OJHOTO U3
HUX, NOPEANnojaracT MpeAlIeCTBYIONIEE B3aUMOACHCTBHE  MOCJACIHHUX, a
MHOXECTBEHHOCTh ~TaKMX MpaBooOJiafartesaed OTBEUAECT 3aKOHOAATEJbHBIM
TpeboBaHusAM. BMecTe ¢ TeM coriacue mpaBooOiafaTesis «CTapiiero» TOBAPHOTO
3HaKa Ha YKA3aHHYIO PETHCTPAIMI0 MOXKET ObITh OOYCIOBICHO Pa3IMYHBIMU
(hakTHUECKMMH 0OCTOATEILCTBAMHI, HE MCKITIOUAsi KAaK Pa30BBIX JTOTOBOPEHHOCTEH,
TaK U YCTOMUYMBBIX CBA3EH MEKIY XO3SIHUCTBYIOIIUMHU CYOBEKTAMHU, B TOM UKCIIE
cBUAECTENbCTBYIOMMX 00 wux addumuposanHoctn. Bo BcsakoMm  ciydae,
MPEYyCMOTPEHHAS JNEHCTBYIOIIUM 3aKOHOATEJIbCTBOM BO3MOKHOCTb
rOCYJApCTBEHHOW PpErucTpalyMyd 3a pPa3HbIMHA MPaBoOONaAaTENIIMA TOBAPHBIX
3HAKOB, CXOJHBIX JO CTENEHU CMEIICHUS, C BbIJAYell CBUJICTEILCTB,
YIOCTOBEPSIONINX WUCKITIOUATEIFHOE MPABO HAa KaKIblii W3 HUX (MyHKT | cTarbm
1477, cratest 1481 I'K Poccuiickoit denepanum), CBUACTENBCTBYET O MPHU3HAHUH
3a KaXIpIM M3 MpPaBooOiafaTesiel SKOHOMUYECKH WM FOPUIWYECKH 3HAYUMOTO
WHTEpeca, MOAJICKAIIETO 3AIIUTE B YCTAHOBJICHHOM MOPSJIKE.

3.3. B TlocranoBnennu ot 13 nekadps 2016 roma Ne 28-11 u pane apyrux
pemiennii  Konctutynumonuwsii Cyn Poccuiickoit ®eaepanuu  ykasaji, 4TO
B3bICKAHHWE KOMIICHCALIMM 32 HApPYIIEHWE WHTE/UICKTYaJIbHbIX MpaB, OyaydH
mTpadHON CaHKITUEH, MPECICAYIONMEH B TOM YHCTIE MyOJIWIHBIC TIEN TTPECECUCHUS
HapylieHuH B chepe MHTEINICKTYATbHOW COOCTBEHHOCTH, SABIIACTCS TEM HE MEHEE
MHCTUTYTOM YaCTHOTO MpaBa, KOTOPOE OCHOBBIBAETCS HA MPHU3HAHUM PABEHCTBA
YUaCTHUKOB peryiaupyeMbrx uM otHomeHuit (myHKT 1 crateu 1 'K Poccmiickoii
Gdenepanii) W B paMKax KOTOPOTO  3alldTa WMMYIIECTBEHHBIX  TpaB
npaBooOIaaaTenis J0IKHA OCYIIECTBIATHCA Tak, 4TOOBl oOecrneuuBasicss OalaHC
MpaB M 3aKOHHBIX HWHTEPECOB YUYACTHUKOB TPa’KJAHCKOro o000poTa, T.€. C
coOmoicHuEM TpeOOBaHUM CNPABEUIMBOCTH, PABEHCTBA W COPA3MEPHOCTH, a
TaKKe 3alpeTa Ha OCYIIECTBIICHUE MPaB M CBOOOJ 4YEJOBEKA W TPaKJAaHWHA C
HapylieHueM TpaB ¥ cBoOoxa apyrux ymi (ctaths 17, dacte 3, Koncturynum
Poccutickoit ®enepanun).

COOTBETCTBEHHO, €CJIM pa3MEIICHWE Ha TOBApe OJHOro OO0O03HAUYCHUS

MMOBJICKIIO OAHOBPCMCHHOC HAPYIICHUC HCKIHOYUTCIIBHBIX IIPpaB HA TOBAPHLIC
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3HAKW, 3apETUCTPUPOBAHHBIE 32 PA3HBIMHU MPaBOOOJANATENAMH, caMma MO cede
BO3MOYXHOCTH 3aIUTHl MCKITIOUATEIFHBIX MPAB KaXIbIM W3 MpaBoobagaTenci (B
TOM YHCJIC IYTeM B3bICKAHWS KOMIICHCAIIMA 3a HAPYIMICHWE TaKUX TIPaB)
COTJIaCyeTCsl ¢ KOHCTUTYILMOHHBIMU MPEANUCAHUAMU, TAPAHTUPYIOIIMMHU OXPaHY
UHTEJUIEKTYaJIbHONH COOCTBEHHOCTH M CYACOHYIO 3amuTy npaB u cBobona. [lpu
ATOM peajiu3ald KOHCTUTYIIMOHHOTO TpaBa Ha CYACOHYIO 3allUTYy JOOBIM W3
npaBoodanaresach He MOKeT ObITh TOCTABJICHA B 3aBUCUMOCTb OT JEHCTBUM UHBIX
npaBooOiagareniei. be3ycaoBHBIM 3ampeT B3bICKAHUS KOMIICHCAIMA B TMOJIb3Y
npaBooOanaress, oOpaTUBIIErOCs 3a 3alIUTON CBOMX MPaB MOCJE TOTO, KaK OHA
B3bICKAHA B TOJIb3Y JIMIIA, NPECAbIBUBILETO TPEOOBAHUE MEPBBIM, HE UMEN OBl MO
co00M KOHCTUTYLIMOHHBIX OCHOBaHUM. Kpome Toro, paccmarpupast A€j0 MO UCKY
MEPBOro MPaBoo0JIaaTesid, Cy pa3peliacT Cnop MEK/1y KOHKPETHBIMU JIUIAMH U
OMpeNeAeT C YUeTOM OOCTOSTEIBCTB KOHKPETHOrO Jejia pa3Mep KOMIICHCAINH,
COpa3MEpHBIN JOMYIICHHOMY HApYIICHUIO €r0 HCKIOUUTENIBHOTO MpaBa, a He
UCKJIFOUMTENBHBIX MPAaB WHBIX NpaBoodsanarenieid. Takoe NPUMEHEHUE MeEP
OTBETCTBCHHOCTH 34 OJIHOBPEMEHHOE HAPYUIEHWE HWCKIIIOUMTEIbHBIX MPaB Ha
TOBApHbIE 3HAKW Ppa3HBIX [MpaBooOnadaTesicd He MOXET camMo 1o cebde
paccMaTpUBaThCA KaK HEAOMYCTHUMOE M C YYETOM TOrO, YTO YYaCTHUKH 00OpoTa
JOJKHBI ~ TIPOSIBJSATE  PAa3yMHYIO  OCMOTPUTEIBHOCTb, 4TOOBI  M30€XaTh
HEMPABOMEPHOTO MCIOJIb30BAaHUSI OOBEKTAa HWHTEUICKTYalbHONH COOCTBEHHOCTH,
MpaBa Ha KOTOPBIM NpHHAmIeKaAT ApyroMmy juiy. Ocobas TIIATENbHOCTh B
MPOSIBJIEHUA  3TOW  OCMOTPUTEIBHOCTH  OXHUJACTCA, MPEKIE BCEro, OT
MpEeANPUHUMATENS, OCOOCHHO KOTJa peub UIAET 00 00BEKTaX MHTEIUICKTYaIbHOM
COOCTBEHHOCTH, MOJJIEKAIIMUX T'OCYJAPCTBCHHOW pPETrHCTpalluk, TeM O0oJjiee 4To
J000€ JIAIIO0 MMEET BO3MOXKHOCTHh TOJMYYUTh WH(MOPMAIMIO O TOCYIAapPCTBEHHOM
pPErUCTpalM PA3IMUHbIX 0003HAYEHUH B KAu€CTBE TOBAPHBIX 3HAKOB, HANIPUMEP
CaMOCTOSTEIbHO OOPATUBIIKNCH K MYOINYHO AOCTYMHON 3JEKTPOHHON MOMCKOBOM
cucreMme, mnoaaep;xkupaemoit Pocmatentom u OUIIC, nubo npuberHyB kK
COJICUCTBUIO MATEHTHOTO MOBEPEHHOTO, CIEHUATTM3UPYIOIIETOCA u
aTTecToBaHHOTO B cdepe ToBapHbIx 3HaKOB (ctarhs 1247 T'K Poccuiickoi

Oenepannun, Denepanpubiii 3akoH oT 30 nmexadps 2008 roga Ne 316-d3 «O
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MAaTEHTHBIX  TIOBEPECHHBIX»).  YCTAHOBJICHWE K€  CHCIUAIBHBIX  MEP
OTBETCTBCHHOCTH 3a HE3AKOHHOE WCIOJIb30BAHUE TOBAPHOIO 3HAKAa NPHU3BAHO
CTUMYJIUPOBATh YYaCTHUKOB o000poTa K Oojiee OEpPeKHOMY OTHOIICHHIO K
MOJIYYCHHBIM WHBIMHU JIUIIAMH PE3yJIbTaTaM HWHTEIUICKTYAJIbHOW MESITeIbHOCTH,
CITy KalllAM ISl MHAWNBUAYATU3alHHA TOBAPOB.

Kpome Toro, kak ormeuan Koncruryumonnsii Cyn Poccuiickoit
denepanyy, KOMIEHCAITUS MOYKET B3BICKHBATHCSA M CBEPX YOBITKOB, HO JIUIIH MPH
HaJIMYAW TAaKOBBIX; ITPpaQHON €€ XapakTep — HAPSAAy C BO3MOKHBIMHU CyICOHBIMHA
pacxogaMu W PEMyTAllMOHHBIMH  WM3ACPKKAMHU  HAPYIIUTENS —  JOJDKEH
CTUMYJIUPOBATh K TIPABOMEPHOMY (JIOTOBOPHOMY) HCIOJIb30BAHUIO OOBEKTOB
UHTEJUJIEKTYaJIbHONH COOCTBEHHOCTH M BMECTE C TEM CMOCOOCTBOBATh, KaK CIEAYET
u3 Omnpenenenus ot 10 okradpa 2017 roma Ne 2256-O, BOCCTaHOBJIEHHIO
HapYIICHHBIX TpaB, a He oboramenno npasooOmanarens ([locranosnenue ot 24
utogist 2020 roma Ne 40-11).

NznoxeHHoe, oAHAKO, HE 03HAYaAET, YTO MPaBOOOIAAATEIO HE MOXKET OBITh
OTKA3aHO B YJIOBJIETBOPEHHMHU TPEOOBAHHUSA O B3bICKAHUM KOMIICHCAIIMU 32
HapyIICHUE UCKITIOUUTEILHOTO MPaBa, MOCKOJIbKY BHIOOp crocoba 3alluThl MpaBa
MPEIONPENEACTCS NPABOBBIMU HOPMAaMHM C YUYE€TOM XapakTepa HApYIIECHUA H
(daxktruecknx obOcToATenbcTB naena (ompeneneHus Koncrutyrmumonnoro Cynaa
Poccwutickoit ®eneparu ot 21 centadps 2017 roma Ne 1791-0O, Ne 1792-O u ap.),
KOTOPBI€ JIOJDKHBI OBITh YCTAHOBJICHBI CYJIOM TP PEIICHHH BOMPOCA O TOM,
M30paH JIM UCTIOM HaJJIekKaAIMi cnoco0 3allUThl MPaB U UMEIKOTCS JIM OCHOBAHUA
JUISl yIOBJIETBOPEHUA KOHKPETHOTO TPEOOBAHMUS.

3.4. B cratbe 53% 'K Poccmiickoii (Deepanny mpeIycMaTpPHBACTCS, UTO B
ciyvasx, eciau nanHbid Koaeke win Apyroi 3aKoH CTaBUT HACTYIUICHUE MPABOBBIX
MOCJIC/ICTBUHA B 3aBUCHMOCTh OT HAJIMYUS MEXKIYy JHUIAMHA  OTHOIICHUMA
cBs3aHHOCTH (adPUIMPOBAHHOCTH), HAJTMUNE WIIA OTCYTCTBHE TAKUX OTHOIICHWN
OTIPENIEISIETCS B COOTBETCTBHUU C 3akoHOM. [loHsaTue addummpoBaHHBIX U
3akperieHo B crarbe 4 3akona PCOCP ot 22 mapra 1991 roma Ne 948-1 «O
KOHKYPEHITUH ¥ OTPAHWUYCHUH MOHOIOJIMCTHUECKOW JEATEIHPHOCTA HA TOBAPHBIX

PBIHKAX», B COOTBCTCTBHHU C KOTOpOfI K YKAa3aHHBIM JIMI[aM OTHOCATCA (I)I/ISI/ILIGCKI/IG
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U IOpUJMYECKHE JIMIA, CIOCOOHBIE OKa3blBaTh BJMSHHUE HA JICITEJIBHOCTD
OPUINUECKUX u (vm) (przraecKux JIULL, OCYILECTBIISIOIINX
MPEANPUHUMATEIBCKYIO AEATEIBHOCTh. B TOH e HOpMe OnmpeAesieHbl MPU3HAKH
addumpoBaHHOCTH.

B nelicTByroniemM 3aKOHOJATEILCTBE U B CYJA€OHOMN MpPaKTUKE, KPOME TOTO,
BBIJICIISIOTCS KPUTEPUH, ONMPEACIISAIONINE CTENCHDb BIUAHUSA OJHOTO JIMIIA HA JPYroe
B (hopMax 3HAUHUTEIHLHOTO BIIASHHS W KOHTPOJIS, IPUTOM UYTO KOHTPOJb — 3TO, B
YACTHOCTH, NPaBO JaBaTh O00sA3aTeNbHbIE [Ji1 WCIOJHEHUS YKa3aHWS WIN
BO3MOKHOCTh MHBIM 00pa3oM OMNpPEaEATh ASHCTBUS UHOTO JIMIIA, B TOM YHCJIE MO
COBEPIIECHUIO CACIOK W ONPEASICHUI0 WX VYCJIOBHA W T.I. (CTaThs 61"
OenepanbHoro 3akoHa ot 26 oktaA0pa 2002 roma Ne 127-®3  «O
HECOCTOATELHOCTH (OaHKPOTCTBE)», cTaTtha 4 denepaabHOTO 3aKOHA OT 2
nexadps 1990 roma Ne 395-1 «O Gankax u 6aHKOBCKOH AeATenbHOCTH» U Ap.). [lpn
ATOM TakKas CTENEHb BIUAHUS MOXKET, MO OOIIEMy MPaBUJly, YCTAHABIMBATHCA HA
OCHOBAaHMM KaK FOPHIWYECKHUX, TaK W (DAKTUUECCKWX TMPU3HAKOB. Tak, COTJACcHO
nosuiiu CyneOHOM KOJIIETHM IO SKOHOMHMUeckuM crnopam BepxosHoro Cypaa
Poccuiickoit ®Denepauun, BhIpaXXKCHHOW B ompeaeneHun oT 26 maa 2017 rona
Ne 306-2C16-20056(6), 0 HaJIMYuU adhdumupoBaHHOCTH MOXET
CBUJICTEJILCTBOBATh TMOBEACHUE JIMI[ B XO34HUCTBEHHOM O0OpOTE, B YACTHOCTH
3aKJIIOUEHHUE MEKTy COOOM CIEIOK U MOCIEAYIONIEe UX UCTIOJIHEHUE HA YCIIOBUSX,
HEJOCTYITHBIX OOBIYHBIM (HE3aBUCUMBIM ) YIACTHUKAM PBHIHKA.

[TpumenuTennbHO K apPUIMPOBAHHOCTH, BO3HUKAIOIMICH CPEaW  JIMII,
KBaTM(UITMPYEMbIX Kak rpymma Jmi (ctaths 9 denepampHoro 3akona «O 3amuTe
koHKypeHmmn»), [Inerym Bepxosnoro Cyna Poccuiickoii deneparinm pa3bsacHUIL,
YTO TpYMNa JIMI MOXKET PacCMarpuBaThCsA KAaK OJIMH YYaCTHHUK PBIHKA, OJHAKO K
vy, (opMabHO BOIIEAIIIEMY B TPYIITY JIAI, MOXET HE TPUMEHATHCS TPABOBON
PEXHUM STOM TPYMIbI, €CIU MPU PACCMOTPEHUU JAefa OyAeT YCTaHOBJICHO, YTO B
JEUCTBUTEILHOCTH JIAHHOE JIMIIO aBTOHOMHO B OMPEJICIICHUHA CBOETO MOBEJACHUS HA
TOBAPHOM PBIHKE, HAMTPUMEP, B CBA3M C OTCYTCTBUEM Y JPYIMX YYACTHUKOB IPYMIIbI
JIOCTAaTOYHBIX TIPABOBBIX (JIOTOBOPHBIX, KOPIIOPATHBHBIX) W OPTaHW3AIMOHHBIX

(YIpaBJICHUECKUX ) CPEJICTB BIUSHKS HA €r0 MoBeAeHUE (TTYHKT 7 TIOCTAHOBJICHUS OT
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4 wmapta 2021 roma Ne 2 «O HEKOTOpPBIX BOMNPOCAX, BO3HUKAIOIIUX B CBA3H C
MPAMEHEHUEM CyJTaMH aHTUMOHOTIOJIEHOTO 3aKOHOIATEITECTBAY ).

B ¢Ba3m cO CKa3zaHHBIM MOXKHO TIPW3HATH, YTO TIPH ONPEACIICHHBIX
OOCTOSITENTLCTBAX /11 YCTAHOBJICHHWA cTeneHn adPummpoBaHHOCTH, TIOMHMO
BBISIBIICHUST  (pOpMaTbHO-IOpUAMYECKUX W (W)  (PaKTHUECKHUX  TPU3HAKOB,
YKa3bIBAIOIIAX HA CITOCOOHOCTH OJIHOTO JIMIIA BIIUATH HA MOBEACHUAE IPYTOTO (B TOM
YHCIe OCYIIECTBIIATh KOHTPOJIb), MOXET OBITh YYTEHO W TO, YTO COTJIaCHE€ Ha
BBEJICHUC WHBIM JIMIIOM B O0OPOT HOBOTO TOBApPHOTO 3HAKA, CXOJHOTO JIO CTETICHH
CMEIIICHUSI C YK€ MCTIOIh3yEeMBIM, ¥ TeM 0OJiee Ha TOM K€ TOBAPHOM PBHIHKE €/BA JIH
ABIsiCTCA TUMHYHBIM. [103TOMY HajWuMe TaKOTO COTJIACHA, €I€ W BHIPAKCHHOTO B
OTHOIIEHUH HECKOJILKUX TOBAPHBIX 3HAKOB, CXOHBIX JI0 CTETICHA CMEIIICHUS, MOXKET,
HApsAAy C JAPYTUMH TIPU3HAKaMH, YKa3blBaTh HA COCTOSTHHE KOHTPOJIA MEXITY
ahuIMPOBaHHBIMHA JIUTIAMH. TaKkoe COCTOSTHHE TIPU ATOM MPEATOIaracT HATMUNE Y
ah(UIMPOBAHHBIX JIMIT COBMAMAIONTMX SKOHOMHUYECKHX HHTEPECOB M HEKOTOPYIO
KOOPIHWHAITUIO CBOWMX JACHCTBHU 1T X HanOosiee OnaronpuaTHOTO YAOBICTBOPECHUS.
Mexmy TeM OMHO JIWINb TaKOE COTJIaCKe camMo To cebe HE CBUACTENBCTBYET 00
aUIMPOBAHHOCTH, PAaBHO KaK M O HEJIOOPOCOBECTHOCTH IpaBOOONIagaTeNic, TaK
KaKk OHO MOXET OBITh BBIPAXCHO, HANPUMEDP, B paMKax pa3oBOH CHEIKH
(coTpymHuUecTBa) U OOYCIIOBJICHO BBEICHHUEM OIPEICIICHHOW OW3HEC-MOJECIH TIPH
peanu3au  CBOOOAB TIPEANPUHUMATETBCKOW NEATSIIFHOCTH B KOHCTHTYITHOHHO
JOMYCTUMbIX TIpeesiax, MPEeANnONaraiiux B TOM 4YHUClEe TpeOoBaHUE 00 yueTre
HMHTEPECOB MOTpeOUTENeH, 10OPOCOBECTHOM KOHKYPEHTHOM MOBEACHUH H JIp.

3.5. Kak cnenyer u3 Ilocranoenenuss Koncruryimonnoro Cyna Poccuiickoit
Oeneparuu ot 13 despana 2018 roma Ne 8-I1, xoHCcTHTYIMOHHOE TpeOOBaHME
JICHCTBOBATh JOOPOCOBECTHO W HE 3JI0YNOTPEONIATH CBOWMH TPaBaMH PABHBIM
o0pa3oM  aapecoBaHO BCEM  YYaCTHWKAM  TPAKIAHCKUX  MPABOOTHOIICHUH.
Koncrurynmonnsiit  Cyn  Poccmiickoii  ®depepanui  HEOJHOKpaTHO — oOparian
BHUMAHWEC W HA B3aUMOCBS3b JTOOPOCOBECTHOTO TIOBEJACHHUA C HAJUICKAIICH
3a00TJIMBOCTHIO W PA3YMHOM OCMOTPHUTEIBHOCTHIO YUYACTHUKOB TPAKIAHCKOTO
oboporta (moctanosinenns ot 27 okTs6ps 2015 roga Ne 28-I1, ot 22 wronst 2017 roga

Ne 16-ITw ap.).
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['paxnanckuii koaeke Poccuiickoit deneparyiv, MpOBO3raias OCHOBHBIC
HayaJla TPAKIAHCKOTO 3aKOHOJATENIBCTBA, 3AKPEIUISAET, YTO MPU YCTAHOBJICHWH,
OCYIICCTBJICHUM M 3allUTE TPAXXKJAHCKUX TPaB W NPHU HCIOJHEHUU TPaXKTAHCKHUX
00S13aHHOCTEN YYaCTHUKHA TPAXKIAHCKMX ITPABOOTHOIICHUN AOMKHBI ACHCTBOBATH
NOOPOCOBECTHO W HHUKTO HE BIpPaBe W3BJICKaTh MPEUMYIIECTBO U3 CBOETO
HE3aKOHHOTO WJIM HeOOPOCOBECTHOTO MoBeAeHN (MyHKTHI 3 1 4 ctathu 1). Kpome
TOTO, HE JOMYCKAKOTCS OCYIICCTBICHUE TPAKAAHCKAX NPAB HCKIHOUYUTEIBHO C
HAMEPEHUEM MPUYUHUTH BpEeA APYromy Juily, ACHCTBUS B O0OXOJ 3aKOoHA C
MPOTUBOMPABHONW  1EJIbIO, a TaKkKe HHOE 3aBEIOMO  HEJ0OPOCOBECTHOE
OCYIIIECTBIICHUE TPAXKIAHCKHUX TIpaB (3oynorpedieane mpaBoMm) (myHkT 1 craren 10
naanHoro Kopaekca).

B ciyuae HecoOmoaeHns yKka3aHHbIX TPpeOOBaHU Cy/l, apOMTPaKHBIN Cyd Win
TPETEUCKMA Cyd € YYETOM Xapakrepa H©  IIOCHEACTBHA  JOMYIIEHHOTO
37I0YMOTPEOSICHUSI OTKA3bIBACT JIMILy B 3allUTE MPUHAIICHKAIIETO €My MpaBa
MOJIHOCTHIO WJIM YACTHUYHO, MPUMEHSET WHbIE MEPhI, MPEAYCMOTPEHHBIE 3aKOHOM
(mynkr 2 ctateu 10 'K Poccwmiickoit denepanmn). B To sxe BpeMs 100pOCOBECTHOCTh
YYaCTHUKOB TPAXKIAHCKUMX TMPABOOTHOLIEHWA W PAa3yMHOCTb MX JEHCTBUH
npeanonaratorest (myHkt 5 crarem 10 mamHoro Kopekca). B Iloctanomnennn
Koncrurynmonnoro Cyna Poccniickoit ®eneparmm ot 7 depans 2023 roga Ne 6-11
BBIPAYKCHA [PABOBAS TIO3MIAS, COTTACHO KOTOPOH C YHETOM TONOKEHHH CTaThi 75
Koncrutynmn  Poccmiickoit  @denepaumii O COLMAJIBHOM  MAPTHEPCTBE,
SKOHOMHYECKOH, TOJIMTHUECKOM M COIMAJIbHOM COJIMJAPHOCTH TPeOOBAHHUE O
JOOPOCOBECTHOM TOBEICHUHN TIPUMEHUMO KaK B MaTEPUAIBHO-TIPABOBHIX (BKITIOUAS
JICITAKTHBIE), TAK W B TIPOIECCYATHHBIX OTHOIICHUSAX, OHO PAaCTPOCTPAHACTCS B CHITY
CBOCH YHHMBEpPCAJIBHOCTH M HA KpPEIWUTOPOB, TeM 00Jie€ OCYIIECTBIISIOMIMUX
MPEANPUHUMATEIBCKYIO  JICITEIBHOCTh, KOTOpasi, Oyayun TpodeCCHOHATLHOM,
CaMOCTOATEJIbHOM W PHUCKOBOM, MOYKET OKa3blBaThb CEPHE3HOEC BJIMSHUE Ha
o0ecrneueHre PaB ¥ 3aKOHHBIX MHTEPECOB MHOMKECTBA MHBIX JIHII.

Ha HeoOxoauMocCTh yueTa MNpPUHIMNA JOOPOCOBECTHOCTU IMPU aAHAJIU3E
CBA3AaHHBIX C TOBApHBIMU 3HaKamMu mpaBooTHolieHu BepxoBubii Cyna

Poccuiickoit denepanmn CO CCHUIKOW HA paHEE NAHHBIE B MOCTAHOBJICHUAX €TO
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[IneHyma pa3baACHEHUA, a TaKXKE€ HAa TNPABOBYIO MO3MIUIO, H3JIOKECHHYIO B
[Tocranoenenun Konctutymonnoro Cyaa Poccuiickoit ®epepaimuun ot 13
deBpans 2018 roga Ne 8-I1, obparun BauManue B O630pe cyaeOHON TPAKTUKH TIO
JiefaM, CBA3AHHBIM C OIIEHKOW NEeHCTBUI mpaBooOJafaresei TOBApHBIX 3HAKOB
(yrBepxaeH [Ipesmmunymom Bepxosroro Cyna Poccuiickoii @eneparuu 15 HOs0ps
2023 rona). B ykazannom O0630pe, B 4aCTHOCTH, OTMEUAETCS, YTO HE JOMYCKACTCA
MpUOOPETCHHUE JIUIIOM TPaBa HAa TOBAPHBI 3HAK C HAMEPEHUEM MPEAbABICHUA
HUCKOB K JOOPOCOBECTHBIM YyYAaCTHUKAM TPaKJAHCKOrO 000pOoTa O B3bICKAHWUH
KOMIIEHCAIIMHU 32 HAPYIICHUE UCKITFOUUTEIBHOTO MPaBa Ha TAaHHBIA TOBAPHBINA 3HAK
B OTCYTCTBHE SKOHOMHYECKOIO0 MHTEpECA W IEJIM HCIOJIb30BaTh TOBAPHBIM 3HAK
JUIS. UHAWBUAYAIU3alMU TOBAPOB, T.€. UMUTAIMA HAPYUICHUA HUCKIIOUHUTEIBHOTO
npaBa C IENbl0 TMOJAy4YeHWs CyneOHOW 3amuTthl (MyHKT 2), BBIBOA O
HEIOOPOCOBECTHOCTA JACHCTBMI MCTHA W OTKAa3 B  YJAOBJIICTBOPEHUH €rO
TpeOOBaHUA MOTYT TOCJIEAOBATh TMPH YCTAaHOBJICHWH a(uIMpOBAaHHOCTH
MpaBoo0aaaTENsA ¢ €r0 JIMIEH3UAaTOM U MHUMOTO XapaKTepa COOTBETCTBYIOLIETO
JIMIIEH3UOHHOTO 0TOBOpA (MYHKT 5).

[To cmbicny mpaBoBo# mo3uiyu, chopmymmupoBaHHOW KOHCTUTYIHOHHBIM
Cynowm Poccuiickoii ®enepanun B [locranosinenuu ot 13 ¢espans 2018 roga Ne 8-
IT, cynsl, kpoMe TOro, 00SI3aHBI MPUMEHATH TMOJOKEHHUS 3aKOHOAATENbCTBA OO0
WHTEJUIEKTYaJIbHONH COOCTBEHHOCTH HE TOJIbKO MCXOJISl U3 UX CUCTEMHOU CBS3U C
OCHOBHBIMH TIOJIOKEHUSAMHU TPAKIAHCKOTO 3aKOHOIATEIHCTBA (BKITIOUAS TTPUHITATI
T00POCOBECTHOCTH), HO M B KOHTEKCTE OOIEMPABOBBIX MPUHITATIOB PABEHCTBA H
CIPaBEJIMBOCTH, a TaKXKe IMPUHUMAsT BO BHUMAHUE BBITEKAIOIIUE W3 3TUX
MPUHIMTIOB TPEOOBAHUS COPA3MEPHOCTH (TIPOTIOPIIMOHATILHOCTH) U COOITIOICHAS
OarmaHca KOHKYPHPYIOIIMX TIPaB W 3aKOHHBIX WHTEpPecoB (ctarhst 17, wacth 3,
cratbss 19, wactu 1 m 2; crarbs 55, yacte 3, Konctutynum Poccuiickoit
denepanmn).

COOTBETCTBEHHO, MPHUBCACHHBIC HOPMATHUBHBIE TMOJOXXEHUS W TPABOBHIC
MO3UIIMK, B MOJHONH Mepe NPUMEHUMbIC K COOpaM, CBSI3aHHBIM C 3alllUTOH
WHTEPECOB JIMIA, KOTOPOMY MPUHAJIEKUT UCKITFOUUTEIBHOE MTPABO HA TOBAPHbBIH

3HAK, HE MPEMATCTBYIOT OLEHKE J0OPOCOBECTHOCTH MOBEICHUS MPaBOOOIIaiaTesne
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B OTHOIIEHWM TOBAPHBIX 3HAKOB, CXOJHBIX J0 CTENEHU CMEMICHUS, CYIO0M,
KOTOPBIW, AeicTBYA Ha ocHoBamu crtated 17 (wacte 3) m 55 (wacte 3)
Koncturyuuu Poccuiickoit @enepanuu, a Takke NyHKTOB 3 1 4 cTaTbu |, IyHKTOB
1 u 2 crateu 10 I'K Poccuiickoit Deaepaiiny, MOKET 0TKa3aTh B MPUMEHEHUN MEP
OTBETCTBCHHOCTH 3a HAPYIICHUE MCKIIOUMTEIBHOTO MpaBa HAa TOBAPHBIN 3HAK
MOJIHOCTBIO MJIM YaCTHYHO B TEX CIIy4asX, KOrJa BCIEACTBHE HETOOPOCOBECTHOCTH
NMOBEACHUS NpaBooOyafareneili ¢ y4yeToM BBICTPAMBAEMON WMHU  MOJENH
UCIOIb30BaHUSI  TOBAPHBIX 3HAKOB, CXOJHBIX JI0 CTEMEHU CMEIICHMUS,
NpEabSABICHUE TPEeOOBAHMM O TPUMEHEHUM TaKUX MEp  HUCIOIb3YyeTCs
WCKITIOUUTENBHO KaK croco0 o0orailieHus, B TOM YKCIIE NPHU NOCIEA0BATEIbHOM
Oo0palllecHMd C  COOTBETCTBYIOIIMMHU HUCKAMU B CBSI3M C  BBI3BAHHBIM
WCIOJIb30BAHUEM OJHOIO O0O3HAUEHUS HAPYLIEHUEM HWCKITFOUMTEIBHBIX [pPaB
adhdumpoBaHHbIX JHI, a TeM OoJieeé MPH HAIWMYAH MEXKIYy HUMH JHOO B
OTHOMICHUSIX OJTHOTO TPETHETO JIUIA C HUMU CTETICHHU BIUSHUSA B (hOPME KOHTPOJIA.
Hannuue e ocHOBaHWU Ul OTKa3a B 3alIUTE MPaBa MOJHOCTHIO WJIA YaCTHYHO
YCTAaHABIMBAETCA CYIOM C Y4eTOM BceX (PakTHUeCKux OOCTOATEIbCTB
KOHKPETHOTO JieJla, B TOM 4YHCJI€ MMEBIIUX MECTO JO MPEAbIBICHUS
PpaBoO0IaIaTENIMU COOTBETCTBYIOILMX TPEOOBAHUH.

B 1o xe Bpemsa camo mo cebe mMmocieaoBaTeNbHOE (HEOJAHOBPEMEHHOE)
NpeabsABICHUE TPeOOBAaHUN O B3bICKAHMM KOMIIEHCALIMM 33 HaApYIICHHE
UCKJIFOUMTENBHBIX MPAaB HA TOBAPHBIE 3HAKU HECKOJBKMUMH MPaBOO00JAIaTeIAMM,
€CJIM 3TH TpaBa OJHOBPEMEHHO HAPYIIECHbI Pa3MEIICHHEM Ha TOBAape OJHOTO
0003HAaYEHUsA, HE MOXKET PACLICHUBATHCA KaK 3JI0YMOTPEOJIEHUE MPABOM, NPUTOM
YyTO BJEYET B JOOOM CJiydya€ TMOBBIIMICHHOC OOpPEMEHEHUE HapyLIUTENA
WCKITIOUMTENBHBIX TPaB, TOrAa Kak JaXe oOpalleHue ¢ TakuM TpeOOBaHWEM
OJIHOTO JIMLIA MO KpalHEH Mepe He MCKIIIOYAET, a Yalle MPEeanosiaracT B3bICKaHUE
CyMMbl B pa3Mepe, TMPEBHIIAIIEM HEOOXOMUMbBIA  JJi1  BO3MEIICHUA
MpaBoo0IaaaTeNo yOBITKOB.

4. B Ilocranonennu ot 13 nexadps 2016 roga Ne 28-1T KoHcTUTYIMOHHBIH
Cyn Poccuiickolt @eaepanyu NpyIIEN K BbIBOY, YTO OTCTYIICHHE OT TpeOOBaHUI

CIIPaBCJIMBOCTH, PABCHCTBA U COPASMCPHOCTH IIPHU B3bICKAHWH ¢ HHAWBHUAYAJIbHOT'O
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MPEANPUHAMATENIE KOMIICHCALIMK, MCYUCJICHHON M0 TMpaBujiaM, B YaCTHOCTH,
noanyHkTa 1 mynkta 4 crarbu 1515 'K Poccumiickoit deaepanyu, 3a HapylIeHHAE
OJTHAM  JICHCTBMEM TIPpaB HA HECKOJIbKO PpE3YyJbTaTOB  WHTEIUICKTyaJbHOM
JEATEIbHOCTA WM CPEACTB MHAMBUAYAIM3ALMKA MOXKET UMETh MECTO, €CJIH pasMep
MOJJICKAIIEH BHITUIATE KOMIICHCAIIMU, C YUETOM OOCTOSTENIbCTB KOHKPETHOTO JIENA,
MHOTOKPAaTHO TPEBBIIACT pa3Mep MPUUMHEHHBIX MPaBO0OOIAgaTeNNt0 YOBITKOB
(mputoM dTO H5TH YOBITKH TOAMAIOTCS MCUUCICHUIO C Pa3yMHOW CTETICHBIO
JOCTOBEPHOCTH, a WX TMPEBHIINICHAE JO/HDKHO OBITh JIOKA3aHO OTBETYHUKOM).
OTcyTcTBUE K€ Y CyAa, CTOJKHYBIIETOCS C HEOOXOAMMOCTbIO MPUMEHCHHS Ha
OCHOBAHUM TMPSAMOr0 YKA3aHWUsA 3aKOHA CAHKIMH, SBJSIONICHCA — C Y4eTOM
00CTOATEIBCTB KOHKPETHOTO Ji€ja — SBHO HECMPAaBEJIMBOM M HECOPa3MEPHOM
JIOMYIIICHHOMY  HApYIIICHWUIO, BO3MOKHOCTH  CHHM3UTh €€  Pa3MepP  HUKE
YCTAHOBJIEHHOT'O 3aKOHOM Mpe/Ieia MOAPHIBACT JOBEPUE IPAXK/IAH KAK K 3aKOHY, TaK U
Cynay.

PazBuBas cBou mnpaBoBbic mo3uimu, KoHnctutyumonusii Cyn Poccutbickoi
®eneparmu B [loctanosnennn ot 13 despamsa 2018 roga Ne 8-I1 ykazam, 410 B
KOKIOM KOHKPETHOM CIy4a€ MEPbl TPa)KNAHCKO-MPABOBOM OTBETCTBEHHOCTH,
YCTAHABJIMBAGMbIE B LEISIX 3allUThl KOHCTUTYLUMOHHO 3HAYMMBIX [IEHHOCTEH,
JIOJIKHBI ONPENIENIATHCS UCXOA M3 TPeOOBAaHUS AJCKBATHOCTH MOPOXKIAEMBIX HWMU
TIOCJIC/ICTBHIA (B TOM YHCJIE IS JIWIA, B OTHOIICHHWH KOTOPOTO OHM TPUMEHSIOTCS )
TOMY BpEly, KOTOpPbIA MPUYMHEH B PE3yJIbTaTe€ MPOTUBOMPABHOrO JESHUS, C TEM
4yToOBI 00ECHeUnBAIacCh UX COPA3MEPHOCTh MPABOHAPYLICHHIO, COOMIOAANCA OanaHc
OCHOBHBIX TIPaB MHJMBUJA W OOILErO0 MHTEPECA, COCTOSIIEIO B 3aIUTE JTUYHOCTH,
oOIIECTBA U TOCYIAPCTBA OT MPOTUBOITPABHBIX MOCATATENBCTB.

B TIlocranosnenun ot 24 wrons 2020 roga Ne 40-11 Koncturyuuonnsiii Cyn
Poccuiickoit ®eneparmn ormMeTwit, uTo chopmyaupoBaHabie uM B [locTanoBieHnA OT
13 nexabps 2016 roga Ne 28-11 mpaBoBbIe MO3UITMN UMEIOT OOIITHI (YHHBEPCATHHBIH )
XapaKTep B TOM CMBICJIE, YTO JIOJIXKHBI YUUTHIBATHCS HE TOJBKO NPU MPUMEHEHUH TeX
K€ caMbIXx HOpM [ paxkmanckoro koxaekca Poccuiickoit denepanmu, KOTOPBIE CTAIA
HENOCPEACTBEHHbIM mpeAMeToM mpoBepku Konctutynmonnoro Cyna Poccuiickoi

(De/:[epaunn, H JIMIb B KOHTCKCTC HWICHTHUYHBIX 00CTOSATEIIHCTB ACJla, HO U B
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aHasornuHbix curyanusax. [Ipu stom  Koncrurymmonssit Cya  Poccuiickoit
denepaliv ykazajl, 4To U B CJIy4yae B3bICKAHUS 32 HAPYIICHUE HCKIFOYUTEILHOTO
1paBa HAa OJWH TOBAPHBIA 3HAK KOMIIEHCALIMM, OMNPEACIICHHONW MO IMpaBUiiaM
noanyHkra 2 nyHkra 4 ctarbu 1515 I'K Poccuiickoit @enepanunu, 10xKHa ObITh — C
YU4E€TOM OOCTOATENIbCTB KOHKPETHOIO Jela — TakkKe 00ecrneueHa BO3MOXKHOCTh €€
CHI)KCHUA, €CJIM pa3Mep TMOAJICKAIICH BbIMJIATE KOMIICHCALIMM MHOTOKPATHO
MPEBBIIAET pa3Mep NPUUMHEHHBIX MTPAaBOOOJIAIATENO YOBITKOB.

Curyaiisi HapyllIeHHs MCKIIOYUTEIBHBIX TMpaB HAa TOBApPHbIE 3HAKW,
MPUHAICKAIMX Pa3HbIM  MPAaBOOOIAAATEAM, KAKIABIA M3 KOTOPBIX MOXET
0o0paTUTbCA K HAPYIIUTEIID € CAMOCTOSTENIbHBIM TPEOOBAHUEM O B3bICKAHUU
KOMIIEHCAIMH, TAKXKE CO3[IaET PUCK B3bICKAHMS TAaKOW KOMIEHCALIMKU B pa3Mepe, He
OTBEUAIOIIEM TPEOOBAHUAM CHPABEIMBOCTH WU Pa3yMHOCTH. DAKTUYECKH, €CJIU
BCTYMUBIIMM B 3aKOHHYIO CHJTy CYJCOHBIM aKTOM KOMIICHCALIWsA, OMPEICIICHHAsA 10
npaBwiaMm noamyHkTa 2 myHkTta 4 ctateu 1515 'K Poccuiickoit @enepaimu, yxe
B3bICKAHA B TMOJb3y MpaBoOoOJafaTesisi, a JHIO, KOTOPOMY MPUHAJUICKUT
WCKIIFOYMTEIIBHOE TPAaBO HA CXOJHBIM [0 CTENEHUW CMELICHUSA TOBApPHBIM 3HAK,
BHIOMPACT MPUMEHUTEITEHO K TEM Ke (DaKTHIECKAM OOCTOSATETLCTBAM KOMITCHCATTHIO
B pa3Mepe IBYKPATHOM CTOMMOCTH TE€X € TOBAPOB, CY/ HE UMEET NPETy CMOTPEHHOM
3aKOHOM BO3MOKHOCTH B3bICKaTh KOMIIEHCAILMIO HHUKE 3TOro pasmepa. Cya MOXeT
JIIITh, OTMHAPAsICh Ha (pakTHUECKHE OOCTOATEIhCTBA JICjIa, YCTAHOBHUTH WHYIO TICHY
toBapa. COOTBETCTBEHHO, MMUCKPEIMsSA CyJa B ClIydae BbIOOpPA WCTIIOM TMOJI0OHOTO
crocoba pacuera KOMIMEHCALMKA OTPAaHUYEHA MO CPABHEHUIO C JIEJIaMH, B KOTOPBIX
nmpaBooOfaAaTep MPU MOJaue WCKAa BbHIOPA KOMIIEHCAIMIO, OMPEACTSEMYIO Ha
ocHoBe moamyHkTa 1 mynkra 4 cratbu 1515 mannoro Kopaekca, ' B KOTOPBIX
BO3MOXKHO CHMJKEHHE CYJOM KOMIICHCAIMM [0 CPaBHEHUIO C 3asBJICHHBIMU
TpeboBanusimu 10 10 Teic. py0. 3a omHO HapyuieHue. [Ipu 3TOM BO3MOKHOCTH
CHIDKCHHUA CYJIOM pa3Mepa KOMIMCHCALMA HUXKE TMPEACSIOB, YCTAHOBJIEHHBIX
I'paxkmanckum  koaekcom Poccuiickort  ®Denepaimu, MNpeaycMOTpeHa adzaiem
TpeTbuM nyHkTa 3 crtatbu 1252 nanHoro Kopekca ajii ciiydaeB, KOrJa OJHUM

HeﬁCTBHeM HapymCHbI IIpaBa Ha HCCKOJBKO PC3YJIbTATOB HHTGHHGKTyaJIBHOﬁ
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JEATEILHOCTA WJIM CPEACTB MHIWBUYaJIN3alMK U 3TH MpaBa MPUHAJIEKAT OJHOMY
MPaBOOOIAAATENIO, @ HE HECKOJIBKUM.

Kak orverun Koncturyimonnsii Cyn  Poccuiickoit ®enepauuu B
ITocranoBnenun ot 24 wmonsa 2020 roma Ne 40-II, Ha mnpakTHKE WCTIIbI-
MPaBoOOIAAATENN CKJIOHSIOTCS K HAUOOJIEE HKECTKOMY JUIA HAPYIIUTENS BAPUAHTY U3
JIOMYCTUMBbIX CIIOCOOOB pacueTa KOMIIEHCAI[MH, YTO MPEBPAIIACT UX B SKOHOMHUUYECKU
oonee cunbHOE JIO B crope. COOTBETCTBEHHO, OTCYTCTBUE Y Cy/la MPAaBOMOUMA
CHU3UTh pa3Mep KOMIICHCAllMK, TpeOyemMoi npaBooOagaTeseM, MPUTOM YTO
BCTYMUBIIMM B 3aKOHHYIO CHJTy CYJCOHBIM aKTOM KOMIICHCALIWsA, OMPEICIICHHAs 10
npaBwiaMm noamyHkTa 2 myHkTta 4 ctateu 1515 'K Poccuiickoit @enepaimu, yxe
B3bICKAHA 32 HAPYILICHUE MPABa HA CXOAHbBIN O CTENECHU CMEIIECHUSI TOBAPHBIN 3HAK B
MOJI3Y HHOrO mpaBooOiIamaTess B CBI3M € TEMH ke  (DaKTHUCCKUMU
00CTOATEBCTBAMY, MOXET TMOBJA€Yb — Bpa3pe3 C MPABOBBIMU MO3UIMUSAMU
Koncrutyumonnoro Cyaa Poccuiickoit ®Denepaiii 0 HEOOXOAMMOCTH  ydeTa
(bakTHueckrx 0OCTOATENBCTB JACja W BOMPEKH TPEOOBAHWAM CHPABEUTUBOCTH H
Pa3yMHOCTH — SIBHYIO HECOPA3MEPHOCTh HAAracéMOM Ha OTBETUYMKA UM YIUECTBEHHOM
CaHKIUU YIIepOy, MPUUUHEHHOMY KCTILY, U TEM CaMbIM HApYIlICHUE OajlaHCa UX NPaB
Y 3aKOHHBIX MHTEPECOB, KOTOphIE, Kak ykazan Koncrtutyumonnsiii Cya Poccubickoi
Oenepammn B [loctanosnenun ot 13 nexadps 2016 roma Ne 28-I1, 3amuimarorcs
cratbsiMu 17 (uactpb 3), 19 (vact 1 u 2) u 55 (wacts 3) Koncrurymmm Poccuiickoii
denepalyiv U COOMIOICHUE KOTOPBIX rapaHTUPYETCA OCHOBAHHBIMU HA 3TUX CTAThAX
MIPUHLIMIIAMHA rPa’KIaHCKO-TIPABOBOM OTBETCTBEHHOCTH B cepe
MPEANPUHUMATENILCKON  IeATEIbHOCTA. Takasd HEecopa3sMEpHOCTb, HECBOAMMAA K
OOPEMEHUTEILHOCTHA CAHKIIMU ISl HAPYILIMUTENSA, MOKET UMETh MECTO KaK B CIydae
adpummpoBaHHOCTH mpaBooONamaTeNel, Tak W IIPH HHBIX OOCTOSTEIIBCTBAX
UCMOJIb30BAHUS UMH CXOJHBIX JIO CTEMEHW CMEIICHUS TOBAPHBIX 3HAKOB, KOTOPHIE
BJIMSIOT HAa pa3Mep MOHECEHHBIX MPAaBOOOIANATENAMH YOBITKOB.

Koncrurynmonnsiit Cyn Poccuiickoit @eaeparmu B IloctanoBinenun ot 24
utonis 2020 roma Ne 40-11T takoke ykazan caeayroinee. [IpaBoBbie MO3UIIUK, KOTOPbIE
conepxkarcs B [locranosnennn Koncturynuonnoro Cyaa Poccuiickoit @enepanuun

ot 13 nexkabps 2016 roma No 28-11, HEKOTOpPBIMH CyJaMu PACCMATPUBAKOTCS Kak
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CaMOCTOSITEJILHOE OCHOBAaHWE JJIi CHUIKEHHMS pa3Mepa KOMIICHCAIMKM HUKE
BEJIMUMHBI, YCTAHOBJICHHON moanyHKToM 2 myHkTa 4 ctatbu 1515 'K Poccuiickoi
Oenepaiin. B 10 ke Bpems B Cy/neOHOM MpaKTUKE BCTPEYACTCA M Y3KOE HUX
TOJIKOBAHHWE, TMpPHU KOTOPOM TAaKO€ CHUXKECHHME OKA3bIBAETCS HEBO3MOXKHBIM.
BosHukinme mpoTHBOpPEUrss OTHOCUTENBHO CQephl  JACHCTBHAA STHUX  TO3HIHANA
0OYyCJIOBJICHBI HE B MOCJEAHIO OYEpPEb TEM, UTO, HECMOTPS HA BBICKA3aHHYIO B
Ha3BaHHOM  [loCTaHOB/IEHMM ~ PEKOMEHJAIMIO  BHECTH B TPAXKAAHCKOE
3aKOHOJATEIbCTBO HAJUICIKAIIME WM3MEHEHUS, HA CETOJHAIIHWN JeHb BbIPAaOOTKA
HOPMATUBHBIX KPUTEPUEB JJIsi CHHXKCHHUA pa3Mepa KOMIIEHCAIlMM He 3aBepiieHa. K
HACTOSIIEMY BPEMEHH TPABOBOC PETYIMPOBAHWE B ATOH cdepe HE TPETSPIENo
W3MEHECHUM.

5. C yderoMm npuBeneHHBIX TpaBoBbix mno3uimii Konctutyumonnoro Cyna
Poccuiickoit  ®enepani  yCTPAaHEHHWE  HEOMPEICICHHOCTH B MOHWMAaHUHA
OCMApPUBAEMBIX HOPM, BJICKYIIEH HapyIICHHE MPUHIMIA PABEHCTBA BCEX TMEPEN
3aKOHOM W CYAOM, BO3MOXXHO — B CHJIYy 4YacTu BTOpoH ctaThu 74 DenepajibHOro
KOHCTUTYLIMOHHOTO 3akoHa «O Koncruryimonnom Cyne Poccuiickoit @eneparmy —
HE MHAYE KaK MOCPEJACTBOM KOHCTUTYLIMOHHOTO CYAOMPOU3BO/ICTRA.

Takum o00pa3omM, W B cliydyae B3bICKAHHMS KOMIICHCAIIMM 32 HapYLICHHUE
WCKJIIOYMTENIBHOTO TIpaBa HAa TOBAPHBIM 3HAK B JBYKPAaTHOM pa3Mepe CTOMMOCTH
TOBApOB, HA KOTOPbBIX HE3aKOHHO Pa3MEIIEH TOBAPHBIA 3HAK, €CJIM PaHEE MO MCKY
JPYyTOro mpaBoo0IafaTeNs ¢ HAPYIIMTENS B CBA3M C Pa3MEIIICHHEM Ha TOBapax TOTO
e 0003HauCHHUA ObUIa B3bICKAHA KOMIIEHCAIMS 332 HAPYIICHUE HCKITIOUMUTEIBHOTO
MpaBa HAa CXOJHBIA JO CTENEHW CMEIIEHUS TOBAPHBIA 3HAK, PACCUUTAHHAS B
JBYKPAaTHOM pa3Mepe CTOMMOCTH TEX € TOBAPOB, J0JDKHA OBITh oOecneueHa (B TOM
yrciae npu ahUIMPOBAHHOCTH TMPaBOOOIaAaTeNicl) BO3MOXKHOCTh CHHKCHUSA €€
pa3Mepa ¢ yueToM XapaKTepa HapyIICHUs], a TAKKE UHBIX 00CTOATENBCTB TAKOTO Jesia
U B COOTBETCTBUM C TPEOOBAHUSAMHU PA3yYMHOCTH W CHPABEAIMBOCTH, MPH YCJIOBUH,
YTO pa3Mep MOAJIEKAIIEH BHITIATE KOMIICHCAIMY MPEBBIIIACT Pa3Mep MPUUUHEHHBIX
npaBoOOIagaTe IO yOBITKOB (MPUTOM YTO YOBITKH TOMMAIOTCS HWCUUCICHUIO C

Pa3yMHOM CTETIEHBIO TOCTOBEPHOCTH).
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6. I[TockonbKy OTCYTCTBHUE Y Cy/la MPAaBOMOYUS — MPH HATMYUHU TOOYKIAKOIIUX
K TOMY OOCTOSTENILCTB, B TOM UHCIE€ B CIydae NPEAbSIBICHUS TpeOOBaHUsA
adypuMpoBaHHBEIM  JIMIIOM  mpaBooONamareNs, YK€  B3BICKABIIETO  paHee
KOMIIEHCAIIMI0 32 HAPYIICHWE WCKIIOUYUTEIBLHOTO TpaBa, — CHU3UTh B
paccMaTpuUBaEMOl CHUTyallul pa3Mep KOMICHCALMK, WCUYUCIECHHOW YKa3aHHbIM
o0pa3oM, WM BOBCE OTKAa3aTh B €€ B3bICKAHWM B YCJOBUSAX MPABOBOM
HEOMPECIEHHOCTH MOKET TMPUBECTH, BOMPEKHM KOHCTUTYLIMOHHBIM TPEeOOBAHUAM
CMPaBEUIMBOCTU U PABEHCTBA, K ABHOW HECOPA3MEPHOCTH HAJIAraéMOM HAa OTBETUMKA
HMMYIIIECTBEHHOM CAaHKIIUU yIepOy, MPUUMHEHHOMY MPaBO0OJIaaTeNtO, U TEM CaMbIM
K HapylleHWO OajaHca WX TPaB M 3aKOHHBIX MHTEPECOB, KOTOPHIC 3alUIIICHbI
crateamu 17 (dacts 3), 19 (wactu 1 u 2), 34 (wacts 1), 35, 55 (wacts 3) u 75'
Koucrutyumu Poccuiickoit @enepannu, clieayeT Npu3HaTh, 4YTO MYHKT 3 ctathu 1252
u noanyHkT 2 myHkTa 4 crateu 1515 'K Poccuiickoit denepaiiyiv He COOTBETCTBYIOT
Koncrurynnn Poccuniickoit Oenepanum.

denepaibHOMY 3aKOHOJATENIO HAJUICKUT — HCXOAd W3 NPEINUCaHUi
Koncrutynmn Poccumiickoin ®enepaumm W ¢ yd4e€TOM  TPABOBBIX  MO3WLIMIA
Koncrutyumonnoro Cyna Poccuiickoit ®Denepaiivv, BBIPAKEHHBIX B HACTOALLEM
[TocTaHOBNEHUM, — BHECTH B JCHCTBYIOIICE MPABOBOE PETYJIUPOBAHUE W3MEHCHHS,
BhITeKatolue w3 Hacrosmiero IloctaHoenenus. Ilpu >ToM OH HE JIMIIEH
BO3MOXHOCTH, HE OrPAaHMYMBASCH JIMIIb MAaTepUAIbHO-MPABOBLIMU aACHEKTaMU
PEryJIMpOBaHUs, TPEAYCMOTPETh MPOLECCYATbHBIE WU TMPOLCAYPHBIE MEXaHU3MBI,
00€eCneunBaOIIINE PACCMOTPEHUE BOMPOCOB B3bICKAHUS KOMIIEHCAIIUH C HAPYILATES
MpPaB Ha CXOAHbIE OO CTENEHU CMEIICHHWS TOBApPHbIC 3HAKW B PaMKax OJIHOTO
CyIeOHOro Jiena, ¢ TeM, OJHAKO, 4TOObl HE YCTAHABIMBAIUCH HEOOOCHOBAHHBIC
MPENATCTBHS JIIOOOMY W3 MpaBooOafaTeNie MHUIIMMPOBATh HAYaJI0 PACCMOTPEHUS
TAKOro Aena.
Hcxona u3 u3jgokKeHHOTO U PYKOBOACTBYSICh CTaThAMHU 0, 471, 71,772,774, 75,
79

78 80 wu 104 denepanbHOr0 KOHCTUTYUMOHHOrO 3akoHa «O

> >

Koncturymmonnom Cyae Poccuiickoit ®enepanumny», Konctutynuonusii Cyn

Poccuiickoit ®enepanuu
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HOCTAHOBHI:

1. Ilpuznate nyHKT 3 ctathu 1252 u noanyHkT 2 nyHkTa 4 crarbu 1515 'K
Poccuiickoii denepannu He COOTBETCTBYIOLIMMHE cTaThsiM 17 (wactsb 3), 19 (wactu
1 1 2), 34 (wacts 1), 35, 55 (uacts 3) u 75" Koncruryunn Poceniickoit deeparmn
B TOM M€PE, B KAKOM OHU B CUCTEME JIEMCTBYIOLIETO TPABOBOr0 PETYJUPOBAHUSA, B
TOM YHCJIE BO B3aWMMOCBS3M C JAPYTMMH TOJIOKCHUSAMH AaHHOro Konekca, mpu
PacCMOTPEHMHU CYAOM TpeOOBaHUSA O B3bICKAHMM KOMIIEHCALMW 32 HapyLLIEHHUE
VCKJIFOUMTENBHOTO NPABa Ha TOBAPHBIM 3HAK B JBYKPATHOM pa3Mepe CTOMMOCTH
TOBapOB, HA KOTOPBIX HE3aKOHHO Pa3MELIEH TOBAPHBIA 3HAK, €CIIM PAHEE IO UCKY
JPYroro npaBoo0iaagaTelis ¢ HapyLIMTENA B CBA3H C Pa3MELIEHUEM Ha TOBape TOTro
e 0003HaueHHs ObliIa B3bICKaHA KOMIEHCALMS 32 HAPYLIEHUE UCKIIOYUTETBHOTO
MpaBa Ha CXOAHBIM A0 CTENEHH CMELICHWS TOBAPHBIM 3HAK, PACCUATAHHAA B
JBYKPAaTHOM pa3Mepe CTOMMOCTH TEX K€ TOBAPOB, HE IMO3BOJIAIOT, B TOM YMCIIE
npu  abdUIMPOBAHHOCTH  TAaKWX  TpaBooOiamareieii, CHU3UTh  pa3Mep
KOMIICHCAIlMY WA OTKA3aTh B €€ B3bICKAHWH.

2. ®enepalpHOMY 3aKOHOJATENIO HAMICKUT — UCXOIA M3 MPEeANnvCaHuil
Koncturynun Poccumiickoin ®egepauum W ¢ YY4€TOM TMPABOBBIX IMO3ULUN
Kounctutynmmonsnoro Cyna Poccuiickoit deaepaiiviu, BEIPaXXEHHBIX B HACTOSIIEM
IlocranoBieHMH, — BHECTH B JEHCTBYIOLIEE IIPABOBOE PETYJIUPOBAHUE
W3MEHEHM, BBITEKAKOIME N3 HacToAwmero [loctanosnenus.

Koncturyumonnsit  Cyn  Poccuiickoit  ®Denepanivud, PpyKOBOJICTBYSCH
MyHKTOM 12 yactu mepBoil ctatbu 75 DenepajbHOr0 KOHCTUTYLMOHHOTO 3aKOHA
«O  KOHCTUTYIIHOHHOM Cyne  Poccumiickoit  ®eaepanuny, CUNTAET
LEECO00Pa3HBIM  YCTAHOBUTH, 4YTO BIPEAb [0 BHECEHUS B TPaXKIAHCKOE
3aKOHOAATENILCTBO M3MEHEHWH, BBITEKAIOIMX K3 Hactosamero llocraHosienws,
CyZbl B CIly4ae B3bICKAHUA KOMIICHCALIMU 3a HAPYIIEHHUE MCKIFOYUTEIBHOTO NIPaBa
HA TOBAPHBIA 3HAK B JBYKPAaTHOM pa3Mepe CTOMMOCTH TOBAPOB, Ha KOTOPBIX
HE3aKOHHO pasMEINEH TOBAapPHBIM 3HAK, €CIM paHee IO MCKYy JApPYyroro
paBooOIalaTens ¢ HApPYLIUTENsSl B CBA3M C Pa3MELIEHUEM HA TOBApax TOro Ke
0003HaueHus1 Oblia B3bICKaHA KOMIICHCAIMS 3a HAPYLIEHUE HMCKIIOUYMUTEIBHOIO

IIpaBa Ha CXOI[HI)Iﬁ A0 CTCIICHU CMCIICHHA TOBapHBIﬁ 3HAK, pPaCcCUHUTAHHAA B
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JBYKPAaTHOM pa3Mepe CTOMMOCTH TEX JKE€ TOBAPOB, HE MOTYT OBITh JIAIICHBI
BO3MOXXHOCTH YUY€CTh BCE 3HAUMMBIE [UIS Jeina OOCTOSTENbCTBA, BKITIOUAS
XapaKTep MOMYIEHHOTO HAPYIIEHWUA W €ro TOCIEACTBUSA Ul TpaBooOiamaress,
HaguuMe ¢ cTeneHp  ad@uiImpoBaHHOCTH  mpaBooOiagaTeneii, ©W  1pH
HECOOTBETCTBHM pa3Mepa KOMIICHCAllMA, B TOM YHCIIE C YYETOM paHee
B3BICKAHHOM TI0 WCKY JPYTOTO TIpaBooOIaaaress, TPeOOBAHHUIO CTIPABEIJTUBOCTH H
paBEHCTBA Ha OCHOBAHWM 3asABJICHUS OTBETYMKA CHU3HWTH Pa3Mep KOMIICHCAIMH
HWKE YCTAHOBJAEHHOW mnoanyHktoMm 2 myHkta 4 crateu 1515 'K Poccuiickoii
denepanuu BEIMUUMHBI TakKUM 00pa3oM, YTOObI C yd4eTOM OOCTOATENbCTB Jeia
HAaWTH pasyMHBIM  OajaHC MEXIy CIPaBEUTMBOCTHIO  (COPa3MEPHOCTHIO)
COBOKYITHOTO pa3Mepa KOMTEHCAIUHA ¢ HAPYIIMTENII U COTIOCTABUMOCTBIO MEXKTY
co00¥i MOMy4eHHOTO MPaBOOOIAAATENIAMH, TT0 KpAaWHEH Mepe €ClTu HAJIMIUE Y HUX
mpaB Ha JaHHBIE CPEACTBA WHAMBUAyaIM3alldMd HE CBA3aHO C WX
addummpoBaHHOCTHIO. B cilydae yCTaHOBJICHHUS CYAOM HAIMYHAS MEXKIAY JAHHBIM
nmpaBooOiagaresieM W TeM IpaBooOjajaresieM, M0 HMCKYy KOTOpOoro paHee Obuia
B3BbICKaHA KOMIICHCAIWA, TUOO B OTHOIIEHUAX TPETHETO JIUIA C HUMH BIHSHUS B
dbopMe KOHTPOJIA ® OTCYTCTBHS PA3yMHBIX JKOHOMHYECCKHX OCHOBAaHUH
MPEIOCTABICHUS MPaBOOOIaaTeNIeM APYTHM JIMIAM COTJIacHA Ha PETHCTPAITHIO
CXOOHBIX JO CTETICHHW CMEIICHUS TOBAPHBIX 3HAKOB, KPOME KaK B IIENIAX
WCIOIb30BaHUSI  TAKOro MNpaBOOOJIAIaHMs  MCKIIOUMTEIbHO Kak  crocoda
o0orareHus, BO B3bICKAHWH C HAPYIIUTEIISI KOMIICHCAIIMA MOXET OBITh OTKA3aHO.
DOT0 BO BCAKOM Cllyda€ HE HCKIIOYACT B3BICKAHUS C  HAPYIIUTENA
WUCKITIOUMTEIFHOTO TpaBa HAa TOBAPHBIM 3HAK TMOMJAIONTUXCS HMCUHMCICHUIO C
Pa3yMHOM CTETICHBIO JOCTOBEPHOCTH YOBITKOB KaXKIOTO MPaBOOOIaaaTeIs.

3. Hacrosmee IlocraHoBiICHHME  OKOHYATCIBHO, HE  IOMIJICIKHUT
00KaJIOBaHWIO, BCTYMAeT B CWIYy CO AHSA oduiuaasHOro OmnyOJUKOBAHUSA,
JNEWCTBYET HETMIOCPEACTBEHHO U HE TPEOYET MOATBEPKACHUSA APYTUMH OpraHaMu
U JTIOJKHOCTHBIMH JIUTIAMHU.

4. Hacrosmee IlocTaHOBIEHHE  MOMJCKHUT  HE3AMEIJIUTEIBHOMY

onyonukoBannio B «Poccuiickoil razere», «CoOpaHuM 3aKOHOJATEILCTBA
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Poccuiickoii @enepaunu» u Ha «OdULMATLHOM HUHTEPHET-MOPTATIE MPaBOBOM

uHpopmanuuy (Www. pravo.gov.ru).
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